Art. 9 SECURED TRANSACTIONS § 9-507
(b) [Financing statement seriously misleading.] Except as otherwise pro-
vided in subsection (c¢), a financing statement that fails sufficiently to provide the

name of the debtor in accordance with Section 9-503(a) is seriously misleading.

(c) [Financing statement not seriously misleading.] If a search of the
records of the filing office under the debtor’s correct name, using the filing office’s
standard search logic, if any, would disclose a financing statement that fails
sufficiently to provide the name of the debtor in accordance with Section 9-503(a),
the name provided does not make the financing statement seriously misleading.

(d) [“Debtor’s correct name.”’] For purposes of Section 9-508(b), the ‘‘debt-
or’s correct name’”’ in subsection (c¢) means the correct name of the new debtor.

Official Comment

1. Source. Former Section 9—402(8). office to search the official records, or (ii)

2. Errors. Like former Section 9-402(8),
subsection (a) is in line with the policy of
this Article to simplify formal requisites and
filing requirements. It is designed to discour-
age the fanatical and impossibly refined
reading of statutory requirements in which
courts occasionally have indulged them-
selves. Subsection (a) provides the standard
applicable to indications of collateral. Sub-
sections (b) and (c¢), which are new, concern
the effectiveness of financing statements in
which the debtor’s name is incorrect. Sub-
section (b) contains the general rule: a fi-
nancing statement that fails sufficiently to
provide the debtor’s name in accordance
with Section 9-503(a) is seriously misleading
as a matter of law. Subsection (c¢) provides
an exception: If the financing statement nev-
ertheless would be discovered in a search
under the debtor’s correct name, using the
filing office’s standard search logic, if any,
then as a matter of law the incorrect name
does not make the financing statement seri-
ously misleading. A financing statement that
is seriously misleading under this section is
ineffective even if it is disclosed by (i) using
a search logic other than that of the filing

§ 9-507.

Statement.

using the filing office’s standard search logic
to search a data base other than that of the
filing office.

In addition to requiring the debtor’s name
and an indication of the collateral, Section
9-502(a) requires a financing statement to
provide the name of the secured party or a
representative of the secured party. Inas-
much as searches are not conducted under
the secured party’s name, and no filing is
needed to continue the perfected status of
security interest after it is assigned, an error
in the name of the secured party or its
representative will not be seriously mislead-
ing. However, in an appropriate case, an
error of this kind may give rise to an estop-
pel in favor of a particular holder of a con-
flicting claim to the collateral. See Section 1-
103.

3. New Debtors. Subsection (d) pro-
vides that, in determining the extent to
which a financing statement naming an orig-
inal debtor is effective against a new debtor,
the sufficiency of the financing statement
should be tested against the name of the
new debtor.

Effect of Certain Events on Effectiveness of Financing

(a) [Disposition.] A filed financing statement remains effective with respect
to collateral that is sold, exchanged, leased, licensed, or otherwise disposed of and
in which a security interest or agricultural lien continues, even if the secured party

knows of or consents to the disposition.

(b) [Information becoming seriously misleading.] Except as otherwise
provided in subsection (c) and Section 9-508, a financing statement is not rendered
ineffective if, after the financing statement is filed, the information provided in the
financing statement becomes seriously misleading under Section 9-506.
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(¢) [Change in debtor’s name.] If a debtor so changes its name that a filed
financing statement becomes seriously misleading under Section 9-506:

(1) the financing statement is effective to perfect a security interest in collater-
al acquired by the debtor before, or within four months after, the change;

and

(2) the financing statement is not effective to perfect a security interest in
collateral acquired by the debtor more than four months after the change,
unless an amendment to the financing statement which renders the
financing statement not seriously misleading is filed within four months

after the change.

1. Source. Former Section 9-402(7).

2. Scope of Section. This section deals
with situations in which the information in a
proper financing statement becomes inaccu-
rate after the financing statement is filed.
Compare Section 9-338, which deals with
situations in which a financing statement
contains a particular kind of information
concerning the debtor (i.e., the information
described in Section 9-516(b)(5)) that is in-
correct at the time it is filed.

3. Post-Filing Disposition of Collat-
eral. Under subsection (a), a financing
statement remains effective even if the col-
lateral is sold or otherwise disposed of. This
subsection clarifies the third sentence of for-
mer Section 9-402(7) by providing that a
financing statement remains effective follow-
ing the disposition of collateral only when
the security interest or agricultural lien con-
tinues in that collateral. This result is con-
sistent with the conclusion of PEB Commen-
tary No. 3. Normally, a security interest does
continue after disposition of the collateral.
See Section 9-315(a). Law other than this
Article determines whether an agricultural
lien survives disposition of the collateral.

As a consequence of the disposition, the
collateral may be owned by a person other
than the debtor against whom the financing
statement was filed. Under subsection (a),
the secured party remains perfected even if
it does not correct the public record. For this
reason, any person seeking to determine
whether a debtor owns collateral free of se-
curity interests must inquire as to the debt-
or’s source of title and, if circumstances
seem to require it, search in the name of a
former owner. Subsection (a) addresses only

‘Official Comment

the sufficiency of the information contained
in the financing statement. A disposition of
collateral may result in loss of perfection for
other reasons. See Section 9-316.

Example: Dee Corp. is an Illinois corpora-
tion. It creates a security interest in its
equipment in favor of Secured Party. Se-
cured Party files a proper financing state-
ment in Illinois. Dee Corp. sells an item of
equipment to Bee Corp., a Pennsylvania
corporation, subject to the security inter-
est. The security interest continues, see
Section 9-315(a), and remains perfected,
see Section 9-507(a), notwithstanding that
the financing statement is filed under “D”
(for Dee Corp.) and not under “B.” How-
ever, because Bee Corp. is located in Penn-
sylvania and not Illinois, see Section 9-
307, unless Secured Party perfects under
Pennsylvania law within one year after
the transfer, its security interest will be-
come unperfected and will be deemed to
have been unperfected against purchasers
" of the collateral. See Section 9-316.

4. Other Post-Filing Changes. Sub-
section (b) provides that, as a general mat-
ter, post-filing changes that render a fi-
nancing statement inaccurate and seriously
misleading have no effect on a financing
statement. The financing statement re-
mains effective. It is subject to two excep-
tions: Section 9-508 and Section 9-507(c).
Section 9-508 addresses the effectiveness of
a financing statement filed against an origi-
nal debtor when a new debtor becomes
bound by the original debtor’s security
agreement. It is discussed in the Comments
to that section. Section 9-507(c) addresses a
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‘“pure”’ change of the debtor’s name, ie, a
change that does not implicate a new debt-
or. It clarifies former Section 9-402(7). If a
name change renders a filed financing
statement seriously misleading, the financ-
ing statement is not effective as to collater-
al acquired more than four months after
the change, unless before the expiration of
the four months an amendment is filed that

§ 9-508

specifies the debtor’s new correct name (or
provides an incorrect name that renders the
financing statement not seriously mislead-
ing under Section 9-506). As under former
Section 9-402(7), the original financing
statement would continue to be effective
with respect to collateral acquired before
the name change as well as collateral ac-
quired within the four-month period.

§ 9-508.

Effectiveness of Financing Statement if New Debtor Be-
comes Bound by Security Agreement.

(a) [Fma.ncmg statement naming original debtor.] Except as otherwise
provided in this section, a filed financing statement naming an original debtor is
effective to perfect a security interest in collateral in which a new debtor has or
acquires rights to the extent that the financing statement would have been
effective had the original debtor acquired rights in the collateral.

(b) [Financing statement becoming seriously misleading.] If the differ-
ence between the name of the original debtor and that of the new debtor causes a
filed financing statement that is effective under subsection (a) to be seriously

misleading under Section 9-506:

(1) the financing statement is effective to perfect a security interest in collater-
al acquired by the new debtor before, and within four months after, the
new debtor becomes bound under Section 9-203(d); and

(2) the financing statement is not effective to perfect a security interest in
collateral acquired by the new debtor more than four months after the new
debtor becomes bound under Section 9-203(d) unless an initial financing
statement providing the name of the new debtor is ﬁled before the

expiration of that time.

(¢) [When section not applicable.] This section does not apply to collateral
as to which a filed financing statement remains effective against the new debtor

under Section 9-507(a).

Official Comment

1. Source. New.

2. The Problem. Section 9-203(d) and
(e) and this section deal with situations
where one party (the ‘‘new debtor”’) becomes
bound as debtor by a security agreement
entered into by another person (the “‘origi-
nal debtor”). These situations often arise as
a consequence of changes in business struc-
ture. For example, the original debtor may
be an individual debtor who operates a busi-
ness as a sole proprietorship and then incor-
porates it. Or, the original debtor may be a
corporation that is merged into another cor-
poration. Under both former Article 9 and

this Article, collateral that is transferred in
the course of the incorporation or merger
normally would remain subject to a perfect-
ed security interest. See Sections 9-315(a),
9-507(a). Former Article 9 was less clear
with respect to whether an after-acquired
property clause in a security agreement
signed by the original debtor would be effec-
tive to create a security interest in property
acquired by the new corporation or the
merger survivor and, if so, whether a financ-
ing statement filed against the original debt-
or would be effective to perfect the security
interest. This section and Sections 9-203(d)
and (e) are a clarification.
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3. How New Debtor Becomes Bound.
Normally, a security interest is unenforcea-
ble unless the debtor has authenticated a
security agreement describing the collateral.
See Section 9-203(b). New Section 9-203(e)
creates an exception, under which a security
agreement entered into by one person is
effective with respect to the property of an-
other. This exception comes into play if a
“new debtor’’ becomes bound as debtor by a
security agreement entered into by another
person (the “‘original debtor’’). (The quoted
terms are defined-in Section 9-102.) If a new
debtor does become bound, then the security
agreement entered into by the original debt-
or satisfies the security-agreement require-
ment of Section 9-203(b)(3) as to existing or
after-acquired property of the new debtor to
the extent the property is described in the
security agreement. In that case, no other
agreement is necessary to make a security
interest enforceable in that property. See
Section 9-203(e).

Section 9-203(d) explains when a new
debtor becomes bound by an original debt-
or’s security agreement. Under Section 9-
203(d)(1), a new debtor becomes bound as
debtor if, by contract or operation of other
law, the security agreement becomes effec-
tive to create a security interest in the new
debtor’s property. For example, if the appli-
cable corporate law of mergers provides that
when A Corp merges into B Corp, B Corp
becomes a debtor under A Corp’s security
agreement, then B Corp would become
bound as debtor following such a merger.
Similarly, B Corp would become bound as
debtor if B Corp contractually assumes A’s
obligations under the security agreement.

Under certain circumstances, a new debt-
or becomes bound for purposes of this Arti-
cle even though it would not be bound under
other law. Under Section 9-203(d)(2), a new
debtor becomes bound when, by contract or
operation of other law, it (i) becomes obligat-
ed not only for the secured obligation but
also generally for the obligations of the origi-
nal debtor and (ii) acquires or succeeds to
substantially all the assets of the original
debtor. For example, some corporate laws
provide that, when two corporations merge,
the surviving corporation succeeds to the
assets of its merger partner and ‘“has all

UNIFORM COMMERCIAL CODE Art. 9

liabilities” of both corporations. In the case
where, for example, A Corp merges into B
Corp (and A Corp ceases to exist), some
people have questioned whether A Corp’s
grant of a security interest in its existing
and after-acquired property becomes a ‘‘lia-
bility”’ of B Corp, such that B Corp’s existing
and after-acquired property becomes subject
to a security interest in favor of A Corp’s
lender. Even if corporate law were to give a
negative answer, under Section 9-203(d}(2),
B Corp would become bound for purposes of
Section 9-203(e) and this section. The “sub-
stantially all of the assets” requirement of
Section 9-203(d)(2) excludes sureties and
other secondary obligors as well as persons
who become obligated through veil piercing
and other non-successorship doctrines. In
most cases, it will exclude successors to the
assets and liabilities of a division of a debtor.

4. When Financing Statement Effec-
tive Against New Debtor. Subsection (a)
provides that a filing against the original
debtor generally is effective to perfect a se-
curity interest in collateral that a new debt-
or has at the time it becomes bound by the
original debtor’s security agreement and col-
lateral that it acquires after the new debtor
becomes bound. Under subsection (b), how-
ever, if the filing against the original debtor
is seriously misleading as to the new debt-
or’s name, the filing is effective as to collat-
eral acquired by the new debtor more than
four months after the new debtor becomes
bound only if a person files during the four-
month period an initial financing statement
providing the name of the new debtor. Com-
pare Section 9-507(c) (four-month period of
effectiveness with respect to collateral ac-
quired by a debtor after the debtor changes
its name). Moreover, if the original debtor
and the new debtor are located in different
jurisdictions, a filing against the original
debtor would not be effective to perfect a
security interest in collateral that the new
debtor acquires or has acquired from a per-
son other than the original debtor. See Ex-
ample 5, Section 9-316, Comment 2.

5. Transferred Collateral. This section
does not apply to collateral transferred by
the original debtor to a new debtor. See
subsection (c). Under those circumstances,

992

g e iy o



TRt - e

T8

&6y

RS U T BN PR

Art. 9 SECURED TRANSACTIONS $§ 9-509

the filing against the original debtor contin- 6. Priority. Section 9-326 governs the
ues to be effective until it lapses or perfec- priority contest between a secured creditor
tion is lost for another reason. See sections of the original debtor and a secured creditor

9-316, 9-507(a). of the new debtor.

§ 9-509. Persons Entitled to File a Record.

(a) [Person entitled to file record.] A person may file an initial financing
statement, amendment that adds collateral covered by a financing statement, or
amendment that adds a debtor to a financing statement only if:

(1) the debtor authorizes the filing in an authenticated record or pursuant to
subsection (b) or (c¢); or

(2) the person holds an agricultural lien that has become effective at the time
of filing and the financing statement covers only collateral in which the
person holds an agricultural lien.

(b) [Security agreement as authorization.] By authenticating or becoming
bound as debtor by a security agreement, a debtor or new debtor authorizes the
filing of an initial financing statement, and an amendment, covering:

(1) the collateral described in the security agreement; and

(2) property that becomes collateral under Section 9-315(a)(2), whether or not
the security agreement expressly covers proceeds.

(c) [Acquisition of collateral as authorization.] By acquiring collateral in
which a security interest or agricultural lien continues under Section 9-315(a)(1), a
debtor authorizes the filing of an initial financing statement, and an amendment,
covering the collateral and property that becomes collateral under Section 9-
315(a)(2).

(d) [Person entitled to file certain amendments.] A person may file an
amendment other than an amendment that adds collateral covered by a financing
statement or an amendment that adds a debtor to a financing statement only if:

(1) the secured party of record authorizes the filing; or

(2) the amendment is a termination statement for a financing statement as to
which the secured party of record has failed to file or send a termination
statement as required by Section 9-513(a) or (c), the debtor authorizes the
filing, and the termination statement indicates that the debtor authorized
it to be filed.

(e) [Multiple secured parties of record.] If there is more than one secured
party of record for a financing statement, each secured party of record may
authorize the filing of an amendment under subsection (d).

Official Comment

person who effects a filing is immaterial.
The filing scheme contemplated by this Part

1. Source. New.
2. Scope and Approach of This Sec-

tion. This section collects in one place most
of the rules determining whether a record
may be filed. Section 9-510 explains the
extent to which a filed record is effective.
Under these sections, the identity of the

does not contemplate that the identity of a
“filer”’ will be a part of the searchable rec-
ords. This is consistent with, and a neces-
sary aspect of, eliminating signatures or
other evidence of authorization from the
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system. (Note that the 1972 amendments to
this Article eliminated the requirement that
a financing statement contain the signature
of the secured party.) As long as the appro-
priate person authorizes the filing, or, in
the case of a termination statement, the
debtor is entitled to the termination, it is
insignificant whether the secured party or
another person files any given record. The
question of authorization is one for the
court, not the filing office. However, a filing
office may choose-to employ authentication
procedures in connection with electronic
communications, e.g., to verify the identity
of a filer who seeks to charge the filing fee.

3. Unauthorized Filings. Records filed
in the filing office do not require signatures
for their effectiveness. Subsection (a)(1) sub-
stitutes for the debtor’s signature on a fi-
nancing statement the requirement that the
debtor authorize in an authenticated record
the filing of an initial financing statement or
an amendment that adds collateral. Also,
under subsection (a)(1), if an amendment
adds a debtor, the debtor who is added must
authorize the amendment. A person who
files an unauthorized record in violation of
subsection (a)(1) is liable under Section 9-
625 for actual and statutory damages. Of
course, a filed financing statement is ineffec-
tive to perfect a security interest if the filing
is not authorized. See Section 9-510(a). Law

other than this Article, including the law -

with respect to ratification of past acts, gen-
erally determines whether a person has the
requisite authority to file a record under this
section. See Sections 1-103, 9-502, Com-
ment 3. '

4. Ipso Facto Authorization. Under
subsection (b), the authentication of a secu-
rity agreement ipso facto constitutes the
debtor’s authorization of the. filing of a fi-
nancing statement covering the collateral
described in the security agreement. The se-
cured party need not obtain a separate au-
thorization. Similarly, a new debtor’s becom-
ing bound by a security agreement ipso facto
constitutes the new debtor’s authorization of
the filing of a financing statement covering
the collateral described in the security agree-
ment by which the new debtor has become
bound. And, under subsection (c), the acqui-
sition of collateral in which a security inter-
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est continues after disposition under Section
9-315(a)(1) ipso facto constitutes an authori-
zation to file an initial financing statement
againt the person who acquired the collater-
al. The authorization to file an initial financ-

.ing statement also constitutes an authoriza-

tion to file a record covering actual proceeds
of the original collateral, even if the security
agreement is silent as to proceeds.

Example 1: Debtor authenticates a secu-
rity agreement creating a security interest
in Debtor’s inventory in favor of Secured
Party. Secured Party files a financing
statement covering inventory and ac-
counts. The financing statement is autho-
rized insofar as it covers inventory and
unauthorized insofar as it covers accounts.
(Note, however, that the financing state-
ment will be effective to perfect a security
interest in accounts constituting proceeds
of the inventory to the same extent as a
financing statement covering only invento-
ry.) ‘
Example 2: Debtor authenticates a secu-
rity agreement creating a security interest
in Debtor’s inventory in favor of Secured
Party. Secured Party files a financing
statement covering inventory. Debtor sells
some inventory, deposits the buyer’s pay-
ment into a deposit account, and with-
~draws the funds to purchase equipment.
As long as the equipment can be traced to
the inventory, the security interest contin-
~ues in the equipment, See Section 9-
315(a)(2). However, because the equip-
ment was acquired with cash proceeds, the
financing statement becomes ineffective to
perfect the security interest in the equip-
ment on the 21st day after the security
interest attaches to the equipment unless
Secured Party continues perfection beyond
the 20-day period by filing a financing
statement against the equipment or
amending the filed financing statement to
cover equipment. See Section 9-315(d).
" Debtor’s authentication of the security
agreement authorizes the filing of an ini-
tial financing statement or amendment
covering the equipment, which is “proper-
ty that becomes collateral under Section
9-315(a)(2).” See Section 9-509(b)(2).

5. Agricultural Liens. Under subsec-
tion (a)(2), the holder of an agricultural lien
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may file a financing statement covering col-
lateral subject to the lien without obtaining
the debtor’s authorization. Because the lien
arises as matter of law, the debtor’s consent
is not required. A person who files an unau-
thorized record in violation of this subsec-
tion is liable under Section 9-625(e) for a
statutory penalty and damages.

6. Amendments; Termination State-
ments Authorized by Debtor. Most
amendments may not be filed unless the
secured party-of record, as determined under
Section 9-511, authorizes the filing. See sub-
section (d)(1). However, under subsection
(d)(2), the authorization of the secured party
of record is not required for the filing of a
termination statement if the secured party
of record failed to send or file a termination
statement as required by Section 9-513, the

§ 9-510

debtor authorizes it to be filed, and the
termination statement so indicates.

7. Multiple Secured Parties of Rec-
ord. Subsection (e) deals with multiple se-
cured parties of record. It permits each se-
cured party of record to authorize the filing
of amendments. However, Section 9-510(b)
protects the rights and powers of one se-
cured party of record from the effects of
filings made by another secured party of
record. See Section 9-510, Comment 3.

8. Successor to Secured Party of
Record. A person may succeed to the pow-
ers of the secured party of record by opera-
tion of other law, e.g., the law of corporate
mergers. In that case, the successor has the
power to authorize filings within the mean-
ing of this section.

§ 9-510. Effectiveness of Filed Record.

(a) [Filed record effective if authorized.] A filed record is effective only to
the extent that it was filed by a person that may file it under Section 9-509.-

(b) [Authorization by one secured party of record.] A record authorized
by one secured party of record does not affect the financing statement with respect

to another secured party of record.

(¢) [Continuation statement not timely filed.] A continuation statement
that is not filed within the six-month period prescribed by Section 9-515(d) is

ineffective.

Official Comment

1. Source. New.

2. Ineffectiveness of Unauthorized
or Overbroad Filings. Subsection (a) pro-
vides that a filed financing statement is ef-
fective only to the extent it was filed by a
person entitled to file it.

Example 1: Debtor authorizes the filing
of a financing statement covering invento-
ry. Under Section 9-509, the secured party
may file a financing statement covering
~ only inventory; it may not file a financing
statement covering other collateral. The
secured party files a financing statement
covering inventory and equipment. This
section provides that the financing state-
ment is effective only to the extent the
secured party may file it. Thus, the financ-
ing statement is effective to perfect a secu-
rity interest in inventory but ineffective to
perfect a security interest in equipment.

3. Multiple Secured Parties of Rec-
ord. Section 9-509(e) permits any secured
party of record to authorize the filing of
most amendments. Subsection (b) of this
section prevents a filing authorized by one
secured party of record from affecting the
rights and powers of another secured party
of record without the latter’s consent.

Example 2: Debtor creates a security in-
terest in favor of A and B. The filed fi-
nancing statement names A and B as the
secured parties. An amendment deleting
some collateral covered by the financing
statement is filed pursuant to B’s authori-
zation. Although B’s security interest in
the deleted collateral becomes unperfect-
ed, A’s security interest remains perfected
in all the collateral.

Example 3: Debtor creates a security in-
terest in favor of A and B. The financing
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statement names A and B as the secured the six months immediately before lapse. See
parties. A termination statement is filed Section 9-515(d). The filing office is obligat-
pursuant to B’s authorization. Although ed to reject a continuation statement that is
the effectiveness of the ﬁnancing, state-  filed outside the six-month period. See Sec-
ment terminates with respect to B's secu- ;.5 9_590(a), 9-516(b)(7). Subsection (c)
nty n terest, A’s _nghts are unaﬁ'gcted. provides that if the filing office fails to reject
That is, the financing statement continues . . . .
to be effective to perfect A's security inter- a cpntlnuatlon statement‘.that is not filed in
a timely manner, the continuation statement

est. .. .
4. Continuation Statements. A con- is ineffective nevertheless.

tinuation statement may be filed only within

UNIFORM COMMERCIAL CODE Art. 9

§ 9-511. Secured Party of Record.

(a) [Secured party of record.] A secured party of record with respect to a
financing statement is a person whose name is provided as the name of the secured
party or a representative of the secured party in an initial financing statement that
has been filed. If an initial financing statement is filed under Section 9-514(a), the
assignee named in the initial financing statement is the secured party of record
with_respect to the financing statement.

(b) [Amendment naming secured party of record.] If an amendment of a
financing statement which provides the name of a person as a secured party or a
representative of a secured party is filed, the person named in the amendment is a
secured party of record. If an amendment is filed under Section 9-514(b), the

assignee named in the amendment is a secured party of record.

(c) [Amendment deleting secured party of record.] A person remains a
secured party of record until the filing of an amendment of the financing statement

which deletes the person.

Official Comment

1. Source. New.

2. Secured Party of Record. This new
section explains how the secured party of
record is to be determined. If SP-1 is named
as the secured party in an initial financing
statement, it is the secured party of record.
Similarly, if an initial financing statement
reflects a total assignment from SP-0 to SP-
1, then SP-1 is the secured party of record.
See subsection (a). If, subsequently, an
amendment is filed assigning SP-1’s status
to SP-2, then SP-2 becomes the secured
party of record in place of SP-1. The same
result obtains if a subsequent amendment
deletes the reference’'to SP-1 and substitutes
therefor a reference to SP-2. If, however, a
‘subsequent amendment adds SP-2 as a se-
cured party but does not purport to remove
SP-1 as a secured party, then SP-2 and SP-
1 each is a secured party of record. See
subsection (b). An amendment purporting to
remove the only secured party of record

without providing a successor is ineffective.
See Section 9-512(e). At any point in time,
all effective records that comprise a financ-
ing statement must be examined to deter-
mine the person or persons that have the
status of secured party of record.

3. Successor to Secured Party of
Record. Application of other law may result
in a person succeeding to the powers of a
secured party of record. For example, if the
secured party of record (A) merges into an-
other corporation (B) and the other corpora-
tion (B) survives, other law may provide that
B has all of A's powers. In that case, B is
authorized to take all actions under this
Part that A would have been authorized to
take. Similarly, acts taken by a person who
is authorized under generally applicable
principles of agency to act on behalf of the
secured party of record are effective under
this Part.
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§ 9-512. Amendment of Financing Statement.

[Alternative A]

(a) [Amendment of information in financing statement.] Subject to
Section 9-509, a person may add or delete collateral covered by, continue or
terminate the effectiveness of, or, subject to subsection (e), otherwise amend the
information provided in, a financing statement by filing an amendment that:

(1) identifies, by its file number, the initial financing statement to which the
amendment relates; and

(2) if the amendment relates to an initial financing statement filed {or record-
ed] in a filing office described in Section 9-501(a)(1), provides the informa-
tion specified in Section 9-502(b).

[(Alternative B]

(a) [Amendment of information in financing statement.] Subject to
Section 9-509, a person may add or delete collateral covered by, continue or
terminate the effectiveness of, or, subject to subsection (e), otherwise amend the
information provided in, a financing statement by filing an amendment that:

(1) identifies, by its file number, the initial financing statement to which the
amendment relates; and

(2) if the amendment relates to an initial financing statement filed [or record-
ed] in a filing office described in Section 9-501(a)(1), provides the date [and
time] that the initial financing statement was filed [or recorded] and the
information specified in Section 9-502(b).

[End of Alternatives]

(b) [Period of effectiveness not affected.] Except as otherwise provided in
Section 9-515, the filing of an amendment does not extend the period of effective-
ness of the financing statement.

(c) [Effectiveness of amendment adding collateral.] A financing state-
ment that is amended by an amendment that adds collateral is effective as to the
added collateral only from the date of the filing of the amendment.

(d) [Effectiveness of amendment adding debtor.] A financing statement
that is amended by an amendment that adds a debtor is effective as to the added
debtor only from the date of the filing of the amendment.

(e) [Certain amendments ineffective.] An amendment is ineffective to the
extent it:
(1) purports to delete all debtors and fails to provide the name of a debtor to
be covered by the financing statement; or

(2) purports to delete all secured parties of record and fails to provide the
name of a new secured party of record.

Legislative Note: States whose real-estate filing offices require additional informa-
tion in amendments and cannot search their records by both the name of the debtor
and the file number should enact Alternative B to Sections 9-512(a), 9-518(b), 9~
519(f) and 9-522(a).
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Official Comment

1. Source. Former 9-402(4).

2. Changes to Financing Statements.
This section addresses changes to financing
statements, including addition and deletion
of collateral. Although termination state-
ments, assignments, and continuation state-
ments are types of amendment, this Article
follows former Article 9 and contains sepa-
rate sections containing additional provi-
sions applicable to particular -types of
amendments. See Section 9-513 (termi-
nation statements); 9-514 (assignments); 9-
515 (continuation statements). One should
not infer from this separate treatment that
this Article requires a separate amendment
to accomplish each change. Rather, a single
amendment would be legally sufficient to,
e.g., add collateral and continue the effec-
tiveness of the financing statement.

3. Amendments. An amendment under
this Article may identify only the informa-
tion contained in a financing statement that
is to be changed; alternatively, it may take
the form of an amended and restated financ-
ing statement. The latter would state, for
example, that the financing statement “‘is
amended and restated to read as follows:
..."" References in this Part to an “amended
financing statement’” are to a financing
statement as amended by an amendment
using either technique.

This section revises former Section 9-
402(4) to permit secured parties of record to
make changes in the public record without
the need to obtain the debtor’s signature.
However, the filing of an amendment that
adds collateral or adds a debtor must be

§ 9—513. Termination Statement.

authorized by the debtor or it will not be
effective. See Sections 9-509(a), 9-510(a).

4. Amendment Adding Debtor. An
amendment that adds a debtor is effective,
provided that the added debtor authorizes
the filing. See Section 9-509(a). However,
filing an amendment adding a debtor to a
previously filed financing statement affords
no advantage over filing an initial financing
statement against that debtor and may be
disadvantageous. With respect to the added
debtor, for purposes of determining the pri-
ority of the security interest, the time of
filing is the time of the filing of the amend-
ment, not the time of the filing of the initial
financing statement. See subsection (d).
However, the effectiveness of the financing
statement lapses with respect to added debt-
or at the time it lapses with respect to the
original debtor. See subsection (b).

5. Deletion of All Debtors or Secured
Parties of Record. Subsection (e} assures
that there will be a debtor and secured party
of record for every financing statement.

Example: A filed financing statement
names A and B as secured parties of rec-
ord and covers inventory and equipment.
An amendment deletes equipment and
purports to delete A and B as secured
parties of record without adding a substi-
tute secured party. The amendment is in-
effective to the extent it purports to delete
the secured parties of record but effective
- with respect to the deletion of collateral.
As a consequence, the financing state-
ment, as amended, covers only inventory,
but A and B remain as secured parties o
record. :

(a) [Consumer goods.] A secured party shall cause the secured party of
record for a financing statement to file a termination statement for the financing
statement if the financing statement covers consumer goods and:

(1) there is no obligation secured by the collateral covered by the financing
statement and no commitment to make an advance, incur an obligation, or

otherwise give value; or

(2) the debtor did not authorize the filing of the initial financing statement.

(b) [Time for compliance with subsection (a).] To comply with subsection
(a), a secured party shall cause the secured party of record to file the termination

statement:
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(1) within one month after there is no obligation secured by the collateral
covered by the financing statement and no commitment to make an
advance, incur an obligation, or otherwise give value; or

(2) if earlier, within 20 days after the secured party receives an authenticated
demand from a debtor.

(c) [Other collateral.] In cases not governed by subsection (a), within 20
days after a secured party receives an authenticated demand from a debtor, the
secured party shall cause the secured party of record for a financing statement to
send to the debtor a termination statement for the financing statement or file the
termination statement in the filing office if:

(1) except in the case of a financing statement covering accounts or chattel
paper that has been sold or goods that are the subject of a consignment,
there is no obligation secured by the collateral covered by the financing
statement and no commitment to make an advance, incur an obligation, or
otherwise give value;

(2) the financing statement covers accounts or chattel paper that has been sold
but as to which the account debtor or other person obligated has dis-
charged its obligation;

(3) the financing statement covers goods that were the subject of a con51gn—
ment to the debtor but are not in the debtor’s possession; or

(4) the debtor did not authorize the filing of the initial financing statement.

(d) [Effect of filing termination statement.] Except as otherwise provided
in Section 9-510, upon the filing of a termination statement with the filing office,
the financing statement to which the termination statement relates ceases to be
effective. Except as otherwise provided in Section 9-510, for purposes of Sections
9-519(g), 9-522(a), and 9-523(c), the filing with the filing office of a termination
statement relating to a financing statement that indicates that the debtor is a
transmitting utility also causes the effectiveness of the financing statement to
lapse.

Official Comment

1. Source. Former Section 9-404.

2. Duty to File or Send. This section
specifies when a secured party must cause
the secured party of record to file or send to
the debtor a termination statement for a
financing statement. Because most financing
statements expire in five years unless a con-
tinuation statement is filed (Section 9-515),
no compulsion is placed on the secured party
to file a termination statement unless de-
manded by the debtor, except in the case of
consumer goods. Because many consumers
will not realize the importance to them of
clearing the public record, an affirmative
duty is put on the secured party in that case.
But many purchase-money security interests
in consumer goods will not be filed, except

for motor vehicles. See Section 9-309(1). Un-
der Section 9-311(b), compliance with a cer-
tificate-of-title statute is ‘‘equivalent to the
filing of a financing statement under this
article.” Thus, this section applies to a cer-
tificate of title unless the section is supersed-
ed by a certificate-of-title statute that con-
tains a specific rule addressing a secured
party’s duty to cause a notation of a security
interest to be removed from a certificate of
title. In the context of a certificate of title,
however, the secured party could comply
with this section by causing the removal
itself or providing the debtor with documen-
tation sufficient to enable the debtor to ef-
fect the removal.
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Subsections (a) and (b) apply to a financ-
ing statement covering -consumer goods.
Subsection {(c) applies to other financing
statements. Subsection (a) and (¢} each
makes explicit what was implicit under for-
mer Article 9: If the debtor did not authorize
the filing of a financing statement in the
first place, the secured party of record
should file or send a termination statement.
The liability imposed upon a secured party
that fails to comply with subsection (a) or (c)
is identical to that imposed for the filing of
an unauthorized financing statement or
amendment. See Section 9-625(e).

3. “Bogus” Filings. A secured party’s
duty to send a termination statement arises
when the secured party ‘‘receives’” an au-
thenticated demand from the debtor. In the
case of an unauthorized financing statement,
the person named as debtor in the financing
statement may have no relationship with the
named secured party and no reason to know
the secured party’s address. Inasmuch as the
address in the financing statement is “held
out by [the person named as secured party
in the financing statement] as the place for
receipt of such communications [i.e., commu-
nications relating to security interests],”” the
putative secured party is deemed to have
“received” a notification delivered to that
address. See Section 1-201(26). If a termi-
nation statement is not forthcoming, the
person named as debtor itself may authorize
the filing of a termination statement, which
will be effective if it indicates that the per-
son authorized it to be filed. See Sections 9-
509(d)(2), 9-510(c).

4. Buyers of Receivables. Applied lit-
erally, former Section 9-404(1) would have
required many buyers of receivables to file a
termination statement immediately upon fil-
ing a financing statement because ‘‘there is
no outstanding secured obligation and no
commitment to make advances, incur obli-
gations, or otherwise give value.” Subsec-
tions (c)(1) and (2) remedy this problem.
While the security interest of a buyer of
accounts or chattel paper (B-1) is perfected,

UNIFORM COMMERCIAL CODE Art. 9

the debtor is not deemed to retain an inter-
est in the sold receivables and thus could
transfer no interest in them to another buy-
er (B-2) or to a lien creditor (L.C). However,
for purposes of determining the rights of the
debtor’s creditors and certain purchasers of
accounts or chattel paper from the debtor,
while B-1’s security interest is unperfected,
the debtor-seller is deemed to have rights in
the sold receivables, and a competing securi-
ty interest or judicial lien may attach to
those rights. See Sections 9-318, 9-1089,
Comment 5. Suppose that B-1's security in-
terest in certain accounts and chattel paper
is perfected by filing, but the effectiveness of
the financing statement lapses. Both before
and after lapse, B-1 collects some of the
receivables. After lapse, LC acquires a lien
on the accounts and chattel paper. B-1’s
unperfected security interest in the accounts
and chattel paper is subordinate to LC's
rights. See Section 9-317(a)(2). But collec-
tions on accounts and chattel paper are not
‘“‘accounts’’ or ‘‘chattel paper.” Even if B-1's
security interest in the accounts and chattel
paper is or becomes unperfected, neither the
debtor nor LC acquires rights to the collec-
tions that B-1 collects (and owns) before LC
acquires a lien.

5. Effect of Filing. Subsection (d)
states the effect of filing a termination state-
ment: the related financing statement ceases
to be effective. If one of several secured
parties of record files a termination state-
ment, subsection (d) applies only with re-
spect to the rights of the person who autho-
rized the filing of the termination statement.
See Section 9-510(b). The financing state-
ment remains effective with respect to the
rights of the others. However, even if a
financing statement is terminated (and thus
no longer is effective) with respect to all
secured parties of record, the financing
statement, including the termination state-
ment, will remain of record until at least one
year after it lapses with respect to all se-
cured parties of record. See Section 9-519(g).

§ 9-514. Assignment of Powers of Secured Party of Record.

(a) [Assignment reflected on initial financing statement.] Except as
otherwise provided in subsection (c), an initial financing statement may reflect an
assignment of all of the secured party’s power to authorize an amendment to the
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financing statement by providing the name and mailing address of the assignee as
the name and address of the secured party.

(b) [Assignment of filed financing statement.] Except as otherwise pro-
vided in subsection (c), a secured party-of record may assign of record all or part of
its power to authorize an amendment to a financing statement by filing in the
filing office an amendment of the financing statement which:

(1) identifies, by its file number, the initial financing statement to which it
relates;

(2) provides the name of the assignor; and
{3) provides the name and mailing address of the assignee.

(c) [Assignment of record of mortgage.] An assignment of record of a
security interest in a fixture covered by a record of a mortgage which is effective as
a financing statement filed as a fixture filing under Section 9-502(c) may be made
only by an assignment of record of the mortgage in the manner provided by law of
this State other than [the Uniform Commercial Code]. .

Official Comment

1. Source. Former Section 9-405. of record of the security interest may be

2. Assignments. This section provides a
permissive device whereby a secured party of
record may effectuate an assignment of its
power to affect a financing statement. It may
also be useful for a secured party who has
assigned all or part of its security interest or
agricultural lien and wishes to have the fact
noted of record, so that inquiries concerning
the transaction would be addressed to the
assignee. See Section 9-502, Comment 2.
Upon the filing of an assignment, the assign-
ee becomes the ‘“‘secured party of record”
and may authorize the filing of a continua-
tion statement, termination statement, or
other amendment. Note that under Section
9-310(c) no filing of an assignment is re-
quired as a condition of continuing the per-
fected status of the security interest against
creditors and transferees of the original
debtor. However, if an assignment is not
filed, the assignor remains the secured party
of record, with the power (even if not the
right) to authorize the filing of effective
amendments. See Sections 9-511(c), 9-
509(d).

Where a record of a mortgage is effective
as a financing statement filed as a fixture
filing (Section 9-502(c)), then an assignment

made only in the manner in which an assign-
ment of record of the mortgage may be made”
under local real-property law.

3. Comparison to Prior Law. Most of
the changes reflected in this section are for
clarification or to embrace medium-neutral
drafting. As a general matter, this section

_ preserves the opportunity given by former

Section 9-405 to assign a security interest of
record in one of two different ways. Under
subsection (a), a secured party may assign
all of its power to affect a financing state-

“ment by naming an assignee in the initial

financing statement. The secured party of

- record may accomplish the same result un-

der subsection (b) by making a subsequent
filing. Subsection (b) also may be used for an
assignment of only some of the secured party
of record’s power to affect a financing state-
ment, e.g., the power to affect the financing
statement as it relates to particular items of
collateral or as it relates to an undivided
interest in a security interest in all the col-
lateral. An initial financing statement may
not be used to change the secured party of
record under these circumstances. However,
an amendment adding the assignee as a se-
cured party of record may be used.
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§ 9-515. Duration and Effectiveness of Financing Statement; Effect
of Lapsed Financing Statement.

(a) [Five-year effectiveness.] Except as otherwise provided in subsections
(b), (e), (f), and (g), a filed financing statement is effective for a period of five years
after the date of filing.

(b) [Public-finance or manufactured-home transaction.] Except as oth-
erwise provided in subsections (e), (f), and (g), an initial financing statement filed
in connection with a public-finance transaction or manufactured-home transaction
is effective for a period of 30 years after the date of filing if it indicates that it is
filed in connection with a public-finance transaction or manufactured-home trans-

action.

(c) [Lapse and continuation of financing statement.] The effectiveness
of a filed financing statement lapses on the expiration of the period of its
effectiveness unless before the lapse a continuation statement is filed pursuant to
subsection (d). Upon lapse, a financing statement ceases to be effective and any
security interest or agricultural lien that was perfected by the financing statement
becomes unperfected, unless the security interest is perfected otherwise. If the
security interest or agricultural lien becomes unperfected upon lapse, it is deemed
never to have been perfected as against a purchaser of the collateral for value.

(d) [When continuation statement may be filed.] A continuation state-
ment may be filed only within six months before the expiration of the five-year
period specified in subsection (a) or the 30-year period specified in subsection (b),
whichever is applicable.

(e) [Effect of filing continuation statement.] Except as otherwise pro-
vided in Section 9-510, upon timely filing of a continuation statement, the effec-
tiveness of the initial financing statement continues for a period of five years
commencing on the day on which the financing statement would have become in-
effective in the absence of the filing. Upon the expiration of the five-year period,
the financing statement lapses in the same manner as provided in subsection (c),
unless, before the lapse, another continuation statement is filed pursuant to
subsection (d). Succeeding continuation statements may be filed in the same
manner to continue the effectiveness of the initial financing statement.

(f) [Transmitting utility financing statement.] If a debtor is a transmit-
ting utility and a filed financing statement so indicates, the financing statement is
effective until a termination statement is filed.

(g) [Record of mortgage as financing statement.] A record of a mortgage
that is effective as a financing statement filed as a fixture filing under Section 9-
502(c) remains effective as a financing statement filed as a fixture filing until the
mortgage is released or satisfied of record or its effectiveness otherwise terminates
as to the real property.

Official Comment

1. Source. Former Section 9-403(2), (3), general rule: a financing statement is effec-
(6). tive for a five-year period unless its effective-

2. Period of Financing Statement’s ness is continued under this section or ter-

Effectiveness. Subsection (a) states the minated under Section 9-513. Subsection (b)
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provides that if the financing statement re-
lates to a public-finance transaction or a
manufactured-home transaction and so indi-
cates, the financing statement is effective for
30 years. These financings typically extend
well beyond the standard, five-year period.
Under subsection (f), a financing statement
filed against a transmitting utility remains
effective indefinitely, until a termination
statement is filed. Likewise, under subsec-
tion (g), a mortgage effective as a fixture
filing remains effective until its effectiveness
terminates under real-property law.

3. Lapse. When the period of effective-
ness under subsection (a) or (b) expires, the
effectiveness of the financing statement
lapses. The last sentence of subsection (c)
addresses the effect of lapse. The deemed
retroactive unperfection applies only with
respect to purchasers for value; unlike for-
mer Section 9-403(2), it does not apply with
respect to lien creditors.

Example 1: SP-1 and SP-2 both hold
security interests in the same collateral.
Both security interests are perfected by
filing. SP-1 filed first and has priority
under Section 9-322(a)(1). The effective-
ness of SP-1’s filing lapses. As long as SP-
2's security interest remains perfected
thereafter, SP-2 is entitled to priority over
SP-1’s security interest, which is deemed
never to have been perfected as against a
purchaser for value (SP-2). See Section 9-
322(a)(2).

Example 2: SP holds a security interest
perfected by filing. On July 1, LC acquires
a judicial lien on the collateral. Two weeks
later, the effectiveness of the financing
statement lapses. Although the security

§ 9-516.
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interest becomes unperfected upon lapse,
it was perfected when LC acquired its lien.
Accordingly, notwithstanding the lapse,
the perfected security interest has priority
over the rights of LC, who is not a pur-
chaser. See Section 9-317(a)(2).

4. Effect of Debtor’'s Bankruptcy.
Under former Section 9-403(2), lapse was
tolled if the debtor entered bankruptcy or
another insolvency proceeding. Nevertheless,
being unaware that insolvency proceedings
had been commenced, filing offices routinely
removed records from the files as if lapse
had not been tolled. Subsection (c) deletes
the former tolling provision and thereby im-
poses a new burden on the secured party: to
be sure that a financing statement does not
lapse during the debtor’s bankruptcy. The
secured party can prevent lapse by filing a
continuation statement, even without first
obtaining relief from the automatic stay. See
Bankruptcy Code Section 362(b)(3). Of
course, if the debtor enters bankruptcy be-
fore lapse, the provisions of this Article with-
respect to lapse would be of no effect to the
extent that federal bankruptcy law dictates a
contrary result (e.g., to the extent that the
Bankruptcy Code determines rights as of the
date of the filing of the bankruptcy petition).

5. Continuation Statements. Subsec-
tion (d) explains when a continuation state-
ment may be filed. A continuation statement
filed at a time other than that prescribed by
subsection (d) is ineffective, see Section 9-
510(c), and the filing office may not accept
it. See Sections 9-520(a), 9-516(b). Subsec-
tion (e) specifies the effect of a continuation
statement and provides for successive con-
tinuation statements. -

What Constitutes Filing; Effeétiveneés of Fllmg

(a) [What constitutes filing.] Except as otherwise provided in subsection
(b), communication of a record to a filing ofﬁce and tender of the filing fee or
acceptance of the record by the filing office constltutes filing.

(b) [Refusal to accept record; filing does not occur] Flhng does not
occur with respect to a record that a filing office refuses ‘to accept because:

(1) the record is not communicated by a method or medlum of communication

authorized by the filing office;

(2) an amount equal to or greater than the apphcable ﬁhng fee is not tendered;

(3) the filing office is unable to index the record because:
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(A) in the case of an initial financing statement, the record does not
provide a name for the debtor;

(B) in the case of an amendment or correction statement, the record:

(i) does not identify the initial financing statement as required by
Section 9-512 or 9-518, as applicable; or

(i1) identifies an initial financing statement whose effectiveness has
lapsed under Section 9-515;

(C) in the case of an initial financing statement that provides the name of
a debtor identified as an individual or an amendment that provides a
name of a debtor identified as an individual which was not previously
provided in the financing statement to which the record relates, the
record does not identify the debtor’s last name; or

(D) in the case of a record filed [or recorded] in the filing office described
in Section 9-501(a)(1), the record does not provide a sufficient descrip-
tion of the real property to which it relates;

(4) in the case of an initial financing statement or an amendment that adds a
secured party of record, the record does not provide a name and mailing
address for the secured party of record;

(6) in the case of an initial financing statement or an amendment that
provides a name of a debtor which was not previously provided in the
financing statement to which the amendment relates, the record does not:

(A) provide a mailing address for the debtor; ’

(B) indicate whether the debtor is an individual or an organization; or

(C) if the financing statement indicates that the debtor is an organization,
provide:
(i) a type of organization for the debtor;
(ii) a jurisdiction of organization for the debtor; or

(iii) an organizational identification number for the debtor or indicate
that the debtor has none;

(6) in the case of an assignment reflected in an initial financing statement
under Section 9-514(a) or an amendment filed under Section 9-514(b), the
record does not provide a name and mailing address for the assignee; or

(7) in the case of a continuation statement, the record is not filed within the
six-month period prescribed by Section 9-515(d). '

(c) [Rules applicable to subsection (b).] For purposes of subsection (b):

(1) a record does not provide information if the filing office is unable to read or
decipher the information; and

(2) a record that does not indicate that it is an amendment or identify an
initial financing statement to which it relates, as required by Section 9-
512, 9-514, or 9-518, is an initial financing statement.

(d) [Refusal to accept record; record effective as filed record.] A record

that is communicated to the filing office with tender of the filing fee, but which the
filing office refuses to accept for a reason other than one set forth in subsection (b),
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is effective as a filed record except as against a purchaser of the collateral which
gives value in reasonable reliance upon the absence of the record from the files.

Official Comment

1. Source. Subsection (a): former Sec-
tion 9-403(1); the remainder is new.

2. What Constitutes Filing. Subsec-
tion (a) deals generically with what consti-
tutes filing of a record, including an initial
financing statement and amendments of all
kinds (e.g., assignments, termination state-
ments, and continuation statements). It fol-
lows former Section 9-403(1), under which
either acceptance of a record by the filing
office or presentation of the record and ten-
der of the filing fee constitutes filing.

3. Effectiveness of Rejected Record.
Subsection (b) provides an exclusive list of
grounds upon which the filing office may
reject a record. See Section 9-520(a). Al-
though some of these grounds would also be
grounds for rendering a filed record ineffec-
tive (e.g., an initial financing statement does
not provide a name for the debtor), many
others would not be (e.g., an initial financing
statement does not provide a mailing ad-
dress for the debtor or secured party of
record). Neither this section nor Section 9-
520 requires or authorizes the filing office to
determine, or even consider, the accuracy of
information provided in a record. For exam-
ple, the State A filing office may not reject
under subsection (b)(5)(C) an initial financ-
ing statement indicating that the debtor is a
State A corporation and providing a three-
digit organizational identification number,
even if all State A organizational identifica-
tion numbers contain at least five digits and
two letters.

A financing statement or other record that
is communicated to the filing office but

which the filing office refuses to accept pro-

vides no public notice, regardless of the rea-
son for the rejection. However, this section
distinguishes between records that the filing
office rightfully rejects and those that it
wrongfully rejects. A filer is able to prevent
a rightful rejection by complying with the
requirements of subsection (b). No purpose
is served by giving effect to records that
justifiably never find their way into the sys-
tem, and subsection (b) so provides.

Subsection (d) deals with the filing office’s
unjustified refusal to accept a record. Here,
the filer is in no position to prevent the
rejection and as a general matter should not
be prejudiced by it. Although wrongfully re-
jected records generally are effective, subsec-
tion (d) contains a special rule to protect a
third-party purchaser of the collateral (e.g,
a buyer or competing secured party) who
gives value in reliance upon the apparent
absence of the record from the files. As
against a person who searches the public
record and reasonably relies on what the
public record shows, subsection (d) imposes
upon the filer the risk that a record failed to
make its way into the filing system because
of the filing office’s wrongful rejection of it.
(Compare Section 9-517, under which a mis-
indexed financing statement is fully effec--
tive.) This risk is likely to be small, particu-
larly when a record is presented electronical-
ly, and the filer can guard against this risk

‘by conducting a post-filing search of the

records. Moreover, Section 9-520(b) requires
the filing office to give prompt notice of its
refusal to accept a record for filing.

4. Method or Medium of Communi-
cation. Rejection pursuant to subsection
(b)(1) for failure to communicate a record
properly should be understood to mean
noncompliance with procedures relating to
security, authentication, or other communi-
cation-related requirements that the filing
office may impose. Subsection (b)(1) does
not authorize a filing office to impose addi-
tional substantive requirements. See Sec-
tion 9-520, Comment 2.

5. Address for Secured Party of Rec-
ord. Under subsection (b)(4) and Section 9-
520(a), the lack of a mailing address for the
secured party of record requires the filing
office to reject an initial financing state-
ment. The failure to include an address for
the secured party of record no longer ren-
ders a financing statement ineffective. See
Section 9-502(a). The function of the ad-
dress is not to identify the secured party of
record but rather to provide an address to
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which others can send required notifications,
e.g., of a purchase-money security interest in
inventory or of the disposition of collateral.
Inasmuch as the address shown on a filed fi-
nancing statement is an ‘‘address that is
reasonable under the circumstances,” a per-
son required to send a notification to the
secured party may satisfy the requirement
by sending a notification to that address,
even if the address is or becomes incorrect.
See Section 9-102 (definition of ‘‘send”).
Similarly, because the address is ‘‘held out
by [the secured party] as the place for re-
ceipt of such communications [i.e., communi-
cations relating to security interests],” the
secured party is deemed to have received a
notification delivered to that address. See
Section 1-201(26).

6. Uncertainty Concerning Individu-
al Debtor’s Last Name. Subsection
(b)(3)(C) requires the filing office to reject an
initial financing statement or amendment
adding an individual debtor if the office can-
not index the record because it does not
identify the debtor’s last name (e.g., it is
unclear whether the debtor’s name is Elton
John or John Elton).

7. Inability of Filing Office to Read
or Decipher Information. Under subsec-

§ 9-517.
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tion (c)(1), if the filing office cannot read or
decipher information, the information is not
provided by a record for purposes of subsec-
tion (b).

8. Classification of Records. For pur-
poses of subsection (b), a record that does
not indicate it is an amendment or identify
an initial financing statement to which it
relates is deemed to be an initial financing
statement. See subsection (c)(2).

9. Effectiveness of Rejectable But
Unrejected Record. Section 9-520(a) re-
quires the filing office to refuse to accept an
initial financing statement for a reason set
forth in subsection (b). However, if the filing
office accepts such a financing statement
nevertheless, the financing statement gener-
ally is effective if it complies with the re-
quirements of Section 9-502(a) and (b). See
Section 9-520(c). Similarly, an otherwise ef-
fective financing statement generally re-
mains so even though the information in the
financing statement becomes incorrect. See
Section 9-507(b). (Note that if the informa-
tion required by subsection (b)(5) is incor-
rect when the financing statement is filed,
Section 9-338 applies.)

Effect of Indexing Errors.

The failure of the filing office to index a record correctly does not affect the

effectiveness of the filed record.

Official Comment

1. Source. New.

2. Effectiveness of Mis-Indexed Rec-
ords. This section provides that the filing
office’s error in mis-indexing a record does
not render ineffective an otherwise effective

§ 9-518.

record. As did former Section 9401, this
section imposes the risk of filing-office error
on those who search the files rather than on
those who file.

Claim Concerning Inaccurate or Wrongfully Filed Record.

(a) [Correction statement.] A person may file in the filing office a correc-
tion statement with respect to a record indexed there under the person’s name if
the person believes that the record is inaccurate or was wrongfully filed.

 [Alternative A]
(b) [Sufficiency of correction statement.] A correction statement must:

(1) identify the record to which it relates by the file number assigned to the
initial financing statement to which the record relates;
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(2) indicate that it is a correction statement; and

(3) provide the basis for the person’s belief that the record is inaccurate and
indicate the manner in which the person believes the record should be
amended to cure any inaccuracy or provide the basis for the person’s belief
that the record was wrongfully filed.

[Alternative B] _
(b) [Sufficiency of correction statement.] A correction statement must:
(1) identify the record to which it relates by:
(A) the file number assigned to the initial financing statement to which

the record relates; and

(B) if the correction statement relates to a record filed [or recorded] in a
filing office described in Section 9-501(a)(1), the date [and time] that
the initial financing statement was filed [or recorded] and the infor-
mation specified in Section 9-502(b);

(2) indicate that it is a correction statement; and

(3) provide the basis for the person’s belief that the record is inaccurate and
indicate the manner in which the person believes the record should be
amended to cure any inaccuracy or provide the basis for the person’s belief
that the record was wrongfully filed. -

[End of Alternatives]

(c) [Record not affected by correction statement.] The filing of a correc-
tion statement does not affect the effectiveness of an initial financing statement or

other filed record.

Legislative Note: States whose real-estate filing offices require additional informa-
tion in amendments and cannot search their records by both the name of the debtor
and the file number should enact Alternative B to Sections 9-512(a), 9-518(b), 9~

519(f) and 9-522(a).

Official Comment

1. Source. New.

2. Correction Statements. Former Ar-
ticle 9 did not afford a nonjudicial means for

a debtor to correct a financing statement or-

other record that was inaccurate or wrong-
fully filed. Subsection (a) affords the debtor
the right to file a correction statement.
Among other requirements, the correction
statement must provide the basis for the
debtor’s belief that the public record should

"be corrected. See subsection (b). These provi-

sions, which resemble the analogous remedy
in the Fair Credit Reporting Act, 15 U.S5.C.
§ 1681i, afford an aggrieved person the op-
portunity to state its position on the public
record. They do not permit an aggrieved

person to change the legal effect of the pub-

. lic record. Thus, although a filed correction

statement becomes part of the ‘“financing
statement,”’ as defined in Section 9-102, the
filing does not affect the effectiveness of the
initial financing statement or any other filed
record. See subsection (c). .

This section does not displace other provi-
sions of this Article that impose liability for
making unauthorized filings or failing to file
or send a termination statement (see Section
9-625(e)), nor does it displace any available
judicial remedies.

3. Resort to Other Law. This Article

cannot provide a satisfactory or complete
solution to problems caused by misuse of the
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public records. The problem of “bogus” fil- ties for those who misuse the filing and
ings is not limited to the UCC filing system recording systems are likely to be more ef-
but extends to the real-property records, as fective and put less strain on the filing sys-
well. A summary judicial procedure for cor- tem than provisions authorizing or requiring
recting the public record and criminal penal- action by filing and recording offices.

[SUBPART 2. DUTIES AND OPERATION OF FILING OFFICE]

§ 9-519. Numbering, Maintaining, and Indexing Records; Communi-
cating Information Provided in Records.
(a) [Filing office dutles] For each record filed in a filing office, the filing
office shall: -~

(1) assign a unique number to the filed record;

(2) create a record that bears the number assigned to the filed record and the
date and time of filing;

(3) maintain the filed record for public inspection; and
(4) index the filed record in accordance with subsections (c), (d), and (e).

(b) [File number.] A file number [assigned after January 1, 2002,] must
include a digit that:

(1) is mathematically derived from or related to the other digits of the file
number; and

(2) aids the filing office in determining whether a number communicated as
the file number includes a single-digit or transpositional error.

(c) [Indexing: general.] Except as otherwise provided in subsections (d) and
(e), the filing office shall:

(1) index an initial financing statement according to the name of the debtor
and index all filed records relating to- the initial financing statement in a
manner that associates with one another an initial financing statement and
all filed records relating to the initial financing statement; and

(2) index a record that provides a name of a debtor which was not previously
provided in the financing statement to which the record relates also
according to the name that was not previously provided.

(d) [Indexing: real-property-related financing statement.] If a financing
statement is filed as a fixture filing or covers as-extracted collateral or timber to be
cut, [it must be filed for record and] the filing office shall index it:

(1) under the names of the debtor and of each owner of record shown on the
financing statement as if they were the mortgagors under a mortgage of
the real property described; and

(2) to the extent that the law of this State provides for indexing of records of
mortgages under the name of the mortgagee, under the name of the
secured party as if the secured party were the mortgagee thereunder, or, if
indexing is by description, as if the financing statement were a record of a
mortgage of the real property described.

(e) [Indexing: real-property-related assignment.] If a financing state-
ment is filed as a fixture filing or covers as-extracted collateral or timber to be cut,
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the filing office shall index an assignment filed under Section 9-514(a) or an
amendment filed under Section 9-514(b):

(1) under the name of the assignor as grantor; and

(2) to the extent that the law of this State provides for indexing a record of the
assignment of a mortgage under the name of the assignee, under the name
of the assignee. ‘

[Alternative A]

() [Retrieval and association capability.] The filing office shall maintain

a capability:
(1) to retrieve a record by the name of the debtor and by the file number
assigned to the initial financing statement to which the record relates; and

(2) to associate and retrieve with one another an initial financing statement
and each filed record relating to the initial financing statement.

[Alternative B]

(f) [Retrieval and association capability.] The filing office shall maintain
a capability: .
(1) to retrieve a record by the name of the debtor and:
(A) if the filing office is described in Section 9-501(a)(1), by the file
number assigned to the initial financing statement to which the record
relates and the date [and time] that the record was filed [or recorded];
or -
(B) if the filing office is described in Section 9-501(a)(2), by the file
number assigned to the initial financing statement to which the record
relates; and

(2) to associate and retrieve with one another an initial ﬁnancmg statement
and each filed record relating to the initial financing statement.

[End of Alternatives]

(g) [Removal of debtor’s name.] The filing office may not remove a debtor’s
name from the index until one year after the effectiveness of a financing statement
naming the debtor lapses under Section 9-515 with respect to all secured parties of
record.

(h) [Timeliness of filing office performance.] The ﬁling office shall per-
form the acts required by subsections (a) through (e) at the time and in the manner
prescrlbed by filing-office rule, but not later than two business days after the ﬁhng
office receives the record in question.

(i) [Inapplicability to real-property-related fllmg office.] Subsectlon[s]
{(b)] [and] [(h)] dofes] not apply to a filing office described in Section 9-501(a)(1).]

Legislative Notes:

1. States whose filing offices currently assign file numbers that include a
verification number, commonly known as a ‘‘check digit,” or can implement this
requirement before the effective date of this Article should omit the bracketed
language in subsection (b).
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2. In States in which writings will not appear in the real property records and
indices unless actually recorded the bracketed language in subsection (d) should be

used.

3. States whose real-estate filing offices require additional information in
amendments and cannot search their records by both the name of the debtor and the
file number should enact Alternative B to Sections 9-512(a), 9-518(b), 9-519(f) and

9-522(a).

4. A State that elects not to require real-estate filing offices to comply with
either or both of subsections (b) and (h) may adopt an applicable variation of
subsection (i) and add “Except as otherwise provided in subsection (i),” to the

appropriate subsection or subsections.

Official Comment

1. Source. Former Sections 9-403(4),
(7), 9-405(2).

2. Filing Office’s Duties. Subsections
(a) through (e) set forth the duties of the
filing office with respect to filed records.
Subsection (h), which is new, imposes a min-
imum standard of performance for those
duties. Prompt indexing is crucial to the
effectiveness of any filing system. An accept-
ed but un-indexed record affords no public
notice. Subsection (f) requires the filing of-
fice to maintain appropriate storage and re-
trieval facilities, and subsection (g) contains
minimum requirements for the retention of
records.

3. File Number. Subsection (a)(1) re-
quires the filing office to assign a unique
number to each filed record. That number is
the “file number” only if the record is an
initial financing statement. See Section 9-
102.

4. Time of Filing. Subsection (a)(2) and
Section 9-523 refer to the ‘“‘date and time”
of filing. The statutory text does not contain
any instructions to a filing office as to how
the time of filing is to be determined. The
method of determining or assigning a time of
filing is an appropriate matter for filing-
office rules to address.

5. Related Records. Subsections (c)
and (f) are designed to ensure that an initial
financing statement and all filed records re-
lating to it are associated with one another,

indexed under the name of the debtor, and
retrieved together. To comply with subsec-
tion (f), a filing office (other than a real-
property recording office in a State that en-
acts subsection (f), Alternative B) must be
capable of retrieving records in each of two
ways: by the name of the debtor and by the
file number of the initial financing state-
ment to which the record relates.

6. Prohibition on Deleting Names
from Index. This Article contemplates that
the filing office will not delete the name of a
debtor from the index until at least one year
passes after the effectiveness of the financ-
ing statement lapses as to all secured parties
of record. See subsection (g). This rule ap-
plies even if the filing office accepts an
amendment purporting to delete or modify
the name of a debtor or terminate the effec-
tiveness of the financing statement. If an

- amendment provides a modified name for a

debtor, the amended name should be added
to the index, see subsection (c}(2), but the
pre-amendment name should remain in the
index.

Compared to former Article 9, the rule in
subsection (g) increases the amount of infor-
mation available to those who search the
public records. The rule also contemplates
that searchers—not the filing office—will de-
termine the significance and effectiveness of
filed records.

§ 9-520. Acceptance and Refusal to Accept Record. .

(a) [Mandatory refusal to accept record.] A filing office shall refuse to
accept a record for filing for a reason set forth in Section 9-516(b) and may refuse
to accept a record for filing only for a reason set forth in Section 9-516(b).
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(b) [Communication concerning refusal.] If a filing office refuses to accept
a record for filing, it shall communicate to the person that presented the record the
fact of and reason for the refusal and the date and time the record would have been
filed had the filing office accepted it. The communication must be made at the time
and in the manner prescribed by filing-office rule but [, in the case of a filing office
described in Section 9-501(a)(2),] in no event more than two business days after

the filing office receives the record.

(c) [When filed financing statement effective.]l A filed financing state-
ment satisfying Section 9-502(a) and (b) is effective, even if the filing office is
required to refuse to accept it for filing under subsection (a). However, Section 9-
338 applies to a filed financing statement providing information described in
Section 9-516(b)(5) which is incorrect at the time the financing statement is filed.

(d) [Separate application to multiple debtors.] If a record communicated
to a filing office provides information that relates to more than one debtor, this
part applies as to each debtor separately.

Legislative Note: A State that elects not to require real-property filing offices to
comply with subsection (b) should include the bracketed language.

Official Comment

1. Source. New. among the reasons for rejecting an initial

2. Refusal to Accept Record for Fil-
ing. In some States, filing offices considered
themselves obligated by former Article 9 to
review the form and content of a financing
statement and to refuse to accept those that
they determine are legally insufficient. Some
filing offices imposed requirements for or
conditions to filing that do not appear in the
statute. Under this section, the filing office
is not expected to make legal judgments and
is not permitted to impose additional condi-
tions or requirements.

Subsection (a) both prescribes and limits
the bases upon which the filing office must
and may reject records by reference to the
reasons set forth in Section 9-516(b). For
the most part, the bases for rejection are
limited to those that prevent the filing office
from dealing with a record that it receives—
because some of the requisite information
(e.g., the debtor’s name) is missing or cannot
be deciphered, because the record is not
communicated by a method (e.g, it is
MIME-rather than UU-encoded) or medium
(e.g., it is written rather than electronic)
that the filing office accepts, or because the
filer fails to tender an amount equal to or
greater than the filing fee.

3. Comnsequences of Accepting Re-
jectable Record. Section 9-516(b) includes

financing statement the failure to give cer-
tain information that is not required as a
condition of effectiveness. In conjunction
with Section 9-516(b)(5), this section re-
quires the filing office to refuse to accept a
financing statement that is legally sufficient
to perfect a security interest under Section
9-502 but does not contain a mailing address
for the debtor, does not disclose whether the
debtor is an individual or an organization
(e.g., a partnership or corporation) or, if the
debtor is an organization, does not give cer-
tain specified information concerning the or-
ganization. The information required by Sec-
tion 9-516(b)(5) assists searchers in weeding
out ‘‘false positives,” i.e., records that a
search reveals but which do not pertain to
the debtor in question. It assists filers by
helping to ensure that the debtor’s name is
correct and that the financing statement is
filed in the proper jurisdiction.

If the filing office accepts a financing
statement that does not give this informa-
tion at all, the filing is fully effective. Section
9-520(c). The financing statement also gen-
erally is effective if the information is given
but is incorrect; however, Section 9-338 af-
fords protection to buyers and holders of
perfected security interests who gives value
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in reasonable reliance upon the incorrect
information. :

4. Filing Office’s Duties with Re-
spect to Rejected Record. Subsection (b)
requires the filing office to communicate the
fact of rejection and the reason therefor
within a fixed period of time. Inasmuch as a
rightfully rejected record is ineffective and a
wrongfully rejected record is not fully effec-
tive, prompt communication concerning any
rejection is important.

5. Partial Effectiveness. of Record.
Under subsection (d), the provisions of this
Part apply to each debtor separately. Thus, a

UNIFORM COMMERCIAL CODE

Art. 9

filing office may reject an initial financing
statement or other record as to one named
debtor but accept it as to the other.

Example: An initial financing statement
is communicated to the filing office. The
financing statement names two debtors,
John Smith and Jane Smith. It contains
all of the information described in Section
9-516(b)(5) with respect to John but lacks
some of the information with respect to
Jane. The filing office must accept the
financing statement with respect to John,
reject it with respect to Jane, and notify
the filer of the rejection.

§ 9-521. Uniform Form of Written Financing Statement and Amend-

ment.

(a) [Initial financing statement form.] A filing office that accepts written
records may not refuse to accept a written initial financing statement in the
following form and format except for a reason set forth in Section 9-516(b):
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(b) [Amendment form.] A filing office that accepts written records may not

refuse to accept a written record in the following form and format except for a
reason set forth in Section 9-516(b):

e
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Official Comment

1. Source. New.

2. “Safe Harbor” Written Forms. Al-
though Section 9-520 limits the bases upon
which the filing office can refuse to accept
records, this section provides sample written
forms that must be accepted in every filing
office in the country, as long as the filing
office’s rules permit it to accept written com-
munications. By completing one of the forms
in this section, a secured party can be cer-
tain that the filing office is obligated to
accept it.

The forms in this section are based upon
national financing statement forms that
were in use under former Article 9. Those
forms were developed over an extended peri-
od and reflect the comments and suggestions
of filing officers, secured parties and their
counsel, and service companies. The format-
ting of those forms and of the ones in this
section has been designed to reduce error by
both filers and filing offices.

A filing office that accepts written commu-
nications may not reject, on grounds of form

or format, a filing using these forms. Al-
though filers are not required to use the
forms, they are encouraged and can be ex-
pected to do so, inasmuch as the forms are
well designed and avoid the risk of rejection
on the basis of form or format. As their use
expands, the forms will rapidly become fa-
miliar to both filers and filing-office person-
nel. Filing offices may and should encourage
the use of these forms by declaring them to
be the ‘‘standard” (but not exclusive) forms
for each jurisdiction, albeit without in any
way suggesting that alternative forms are
unacceptable.

The multi-purpose form in subsection (b)
covers changes with respect to the debtor,
the secured party, the collateral, and the
status of the financing statement (termi-
nation and continuation). A single form may
be used for several different types of amend-
ments at once (e.g., both to change a debt-
or’s name and continue the effectiveness of
the financing statement).

§ 9-522. Maintenance and Destruction of Records.

[Alternative A)

(a) [Post-lapse maintenance and retrieval of information.] The filing
office shall maintain a record of the information provided in a filed financing
statement for at least one year after the effectiveness of the financing statement
has lapsed under Section 9-515 with respect to all secured parties of record. The
record must be retrievable by using the name of the debtor and by using the file
number assigned to the initial financing statement to which the record relates.

[Alternative B]

(a) [Post-lapse maintenance and retrieval of information.] The filing
office shall maintain a record of the information provided in a filed financing
statement for at least one year after the effectiveness of the financing statement
has lapsed under Section 9-515 with respect to all secured parties of record. The
record must be retrievable by using the name of the debtor and:

(1) if the record was filed [or recorded] in the filing office described in Section
9-501(a)(1), by using the file number assigned to the initial financing
statement to which the record relates and the date [and time] that the
record was filed [or recorded]; or

(2) if the record was filed in the filing office described in Section 9-501(a)(2),
by using the file number assigned to the initial financing statement to
which the record relates.
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[End of Alternatives]

(b) [Destruction of written records.] Except to the extent that a statute
governing disposition of public records provides otherwise, the filing office immedi-
ately may destroy any written record evidencing a financing statement. However, if
the filing office destroys a written record, it shall maintain another record of the
financing statement which complies with subsection (a).

Legislative Note: States whose real-estate filing offices require additional informa-
tion in amendments and cannot search their records by both the name of the debtor
and the file number should enact Alternative B to Sections 9-512(a), 9-518(b), 9-
519(f) and 9-522(a).

Official Comment

1. Source. Former Section 9-403(3), re-
vised substantially.

2. Maintenance of Records. Section 9-
523 requires the filing office to provide infor-
mation concerning certain lapsed financing
statements. Accordingly, subsection (a) re-
quires the filing office to maintain a record
of the information in a financing statement
for at least one year after lapse. During that
time, the filing office may not delete any
information with respect to a filed financing
statement; it may only add information. This
approach relieves the filing office from any
duty to determine whether to substitute or

delete information upon receipt of an
amendment. It also assures searchers that
they will receive all information with respect
to financing statements filed against a debt-
or and thereby be able themselves to deter-
mine the state of the public record.

The filing office may maintain this infor-
mation in any medium. Subsection (b) per-
mits the filing office immediately to destroy
written records evidencing a financing
statement, provided that the filing office
maintains another record of the information
contained in the financing statement as re-
quired by subsection (a).

§ 9-523. Information From Filing Office; Sale or License of Records.

(a) [Acknowledgment of filing written record.] If a person that files a
written record requests an acknowledgment of the filing, the filing office shall send
to the person an image of the record showing the number assigned to the record
pursuant to Section 9-519(a)(1) and the date and time of the filing of the record.
However, if the person furnishes a copy of the record to the filing office, the filing
office may instead: :

(1) note upon the copy the number assigned to the record pursuant to Section
9-519(a)(1) and the date and time of the filing of the record; and

(2) send the copy to the person.

(b) [Acknowledgment of filing other record.] If a person files a record
other than a written record, the filing office shall communicate to the person an
acknowledgment that provides: N

(1) the information in the record;
(2) the number assigned to the record pursuant to Section 9-519(a)(1); and
(3) the date and time of the filing of the record.

(¢) [Communication of requested information.] The filing office shall
communicate or otherwise make available in a record the following information to
any person that requests it:
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(1) whether there is on file on a date and time specified by the filing office, but
not a date earlier than three business days before the filing office receives
the request, any financing statement that:

(A) designates a particular debtor [or, if the request so states, designates a
particular debtor at the address specified in the request];

(B) has not lapsed under Section 9-515 with respect to all secured parties
of record; and

(C) if the request so states, has lapsed under Section 9-515 and a record of
which is maintained by the filing office under Section 9-522(a);

(2) the date and time of filing of each financing statement; and
(3) the information provided in each financing statement.

(d) [Medium for communicating information.] In complying with its duty
under subsection (c), the filing office may communicate information in any medi-
um. However, if requested, the filing office shall communicate information by
issuing [its written certificate] [a record that can be admitted into evidence in the
courts of this State without extrinsic evidence of its authenticity].

(e) [Timeliness of filing office performance.] The filing office shall per-
form the acts required by subsections (a) through (d) at the time and in the
manner prescribed by filing-office rule, but not later than two business days after
the filing office receives the request.

(f) [Public availability of records.] At least weekly, the [insert appropriate
official or governmental agency] [filing office] shall offer to sell or license to the
public on a nonexclusive basis, in bulk, copies of all records filed in it under this
part, in every medium from time to time available to the filing office.

UNIFORM COMMERCIAL CODE Art. 9

Legislative Notes:

1. States whose filing office does not offer the additional service of responding
to search requests limited to a particular address should omit the bracketed
language in subsection (c)(1)(A).

2. A State that elects not to require real-estate filing offices to comply with

either or both of subsections (e) and (f) should specify in the appropriate subsec-
tion(s) only the filing office described in Section 9-501(a)(2).

Official Comment

1. Source. Former Section 9-407; sub-
sections (d) and (e) are new.

2. Filing Office’s Duty to Provide In-
formation. Former Section 9407, dealing
with obtaining information from the filing
office, was bracketed to suggest to legisla-
tures that its enactment was optional. Expe-
rience has shown that the method by which
interested persons can obtain information
concerning the public records should be uni-
form. Accordingly, the analogous provisions
of this Article are not in brackets.

Most of the other changes from former
Section 9-407 are for clarification, to em-
brace medium-neutral drafting, or to impose
standards of performance on the filing office.

3. Acknowledgments of Filing. Sub-
sections (a) and (b) require the filing office
to acknowledge the filing of a record. Under
subsection (a), the filing office is required to
acknowledge the filing of a written record
only upon request of the filer. Subsection (b)
requires the filing office to acknowledge the
filing of a non-written record even in the
absence of a request from the filer.

1020

v 1 f 2




Art. 9

4. Response to Search Request. Sub-
section (c)(3) requires the filing office to
provide ‘“‘the information contained in each
financing statement” to a person who re-
quests it. This requirement can be satisfied
by providing copies, images, or reports. The
requirement does not in any manner inhibit
the filing office from also offering to provide
less than all of the information (presumably
for a lower fee) to a person who asks for less.
Thus, subsection (¢) accommodates the prac-
tice of providing only the type of record (e.g.,
initial financing statement, continuation
statement), number assigned to the record,
date and time of filing, and names and ad-
dresses of the debtor and secured party
when a requesting person asks for no more
(i.e., when the person does not ask for copies
of financing statements). In contrast, the
filing office’s obligation under subsection (b)
to provide an acknowledgment containing
“the information contained in the record” is
not defined by a customer’s request. Thus
unless the filer stipulates otherwise, to com-
ply with subsection (b) the filing office’s
acknowledgment must contain all of the in-
formation in a record.

Subsection (c) assures that a minimum
amount of information about filed records
will be available to the public. It does not
preclude a filing office from offering addi-
tional services.

5. Lapsed and Terminated Financing
Statements. This section reflects the policy
that terminated financing statements will
remain part of the filing office’s data base.
The filing office may remove from the data
base only lapsed financing statements, and
then only when at least a year has passed
after lapse. See Section 9-519(g). Subsection
(c)(1)(C) requires a filing office to conduct a
search and report as to lapsed financing
statements that have not been removed from
the data base, when requested.

6. Search by Debtor’s Address. Sub-
section (c)(1)(A) contemplates that, by mak-
ing a single request, a searcher will receive
the results of a search of the entire public
record maintained by any given filing office.
Addition of the bracketed language in sub-
section (¢)(1)(A) would permit a search re-
port limited to financing statements showing
a particular address for the debtor, but only

SECURED TRANSACTIONS
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if the search request is so limited. With or
without the bracketed language, this subsec-
tion does not permit the filing office to com-
pel a searcher to limit a request by address.

7. Medium of Communication; Cer-
tificates. Former Article 9 provided that
the filing office respond to a request for
information by providing a certificate. The
principle of medium-neutrality would sug-
gest that the statute not require a written
certificate. Subsection (d) follows this princi-
ple by permitting the filing office to respond
by communicating “in any medium.” By
permitting communication “in any medi-
um,” subsection (d) is not inconsistent with
a system in which persons other than filing
office staff conduct searches of the filing
office’s (computer) records.

Some searchers find it necessary to intro-
duce the results of their search into evi-
dence. Because official written certificates
might be introduced into evidence more easi-
ly than official communications in another
medium, subsection (d) affords States the
option of requiring the filing office to issue
written certificates upon request. The alter-
native bracketed language in subsection (d)
recognizes that some States may prefer to
permit the filing office to respond in another
medium, as long as the response can be
admitted into evidence in the courts of that
State without extrinsic evidence of its au-
thenticity.

8. Performance Standard. The utility
of the filing system depends on the ability of
searchers to get current information quickly.
Accordingly, subsection (e) requires that the
filing office respond to a request for informa-
tion no later than two business days after it
receives the request. The information con-
tained in the response must be current as of
a date no earlier than three business days
before the filing office receives the request.
See subsection (c)(1). The failure of the filing
office to comply with performance standards,
such as subsection (e), has no effect on the
private rights of persons affected by the fil-
ing of records.

9. Sales of Records in Bulk. Subsec-
tion (f), which is new, mandates that the
appropriate official or the filing office sell or
license the filing records to the public in
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bulk, on a nonexclusive basis, in every medi- of implementation are left to filing-office
um available to the filing office. The details rules.

§ 9-524. Delay by Filing Office.

Delay by the filing office beyond a time limit prescribed by this part is excused
if:

(1) the delay is caused by interruption of communication or computer facili-
ties, war, emergency conditions, failure of equipment, or other circumstances
beyond control of the filing office; and

(2) the filing office exercises reasonable diligence under the circumstances.
' Official Comment

Source. New; derived from Section 4-109.

§ 9-525. Fees.

~ (a) [Initial financing statement or other record: general rule.] Except
as otherwise provided in subsection (e), the fee for filing and indexing a record
under this part, other than an initial financing statement of the kind described in
subsection (b), is [the amount specified in subsection (c), if applicable, plus]:

(1) $[X] if the record is communicated in writing and consists of one or two

pages;

(2) $[2X] if the record is communicated in writing and consists of more than

two pages; and

(3) $[%X] if the record is communicated by another medium authorized by

filing-office rule.

(b) [Initial financing statement: public-finance and manufactured-
housing transactions.] Except as otherwise provided in subsection (e), the fee for
filing and indexing an initial financing statement of the following kind is [the
amount specified in subsection (c), if applicable, plus]:

1 $ if the financing statement indicates that it is filed in connection

with a public-finance transaction;

(2) $._____ if the financing statement indicates that it is filed in connection

with a manufactured-home transaction.

[Alternative Al

(c) [Number of names.] The number of names required to be indexed does
not affect the amount of the fee in subsections (a) and (b).

[Alternative B]
(c) [Number of names.] Except as otherwise provided in subsection (e), if a
record is communicated in writing, the fee for each name more than two required
to be indexed is $

[End of Alternatives]

(d) [Response to information request.] The fee for responding to a request
for information from the filing office, including for [issuing a certificate showing]
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[communicating] whether there is on file any financing statement naming a
particular debtor, is:

(1) $_____if the request is communicated in writing; and

(2) $_______if the request is communicated by another medium authorized by
filing-office rule.

(e) [Record of mortgage.] This section does not require a fee with respect to
a record of a mortgage which is effective as a financing statement filed as a fixture
filing or as a financing statement covering as-extracted collateral or timber to be
cut under Section 9-502(c). However, the recording and satisfaction fees that

otherwise would be applicable to the record of the mortgage apply.

Legislative Notes:

1. To preserve uniformity, a State that places the provisions of this section
together with statutes setting fees for other services should do so without modifica-

tion.

2. A State should enact subsection (c), Alternative A, and omit the bracketed
language in subsections (a) and (b) unless its indexing system entails a substantial
additional cost when indexing additional names.

Official Comment

1. Source. Various sections of former
Part 4.

2. Fees. This section contains all fee re-
quirements for filing, indexing, and respond-
ing to requests for information. Uniformity
in the fee structure (but not necessarily in
the amount of fees) makes this Article easier
for secured parties to use and reduces the
likelihood that a filed record will be rejected
for failure to pay at least the correct amount
of the fee. See Section 9-516(b)(2).

The costs of processing electronic records
are less than those with respect to written
records. Accordingly, this section mandates a
lower fee as an incentive to file electronically
and imposes the additional charge (if any)
for multiple debtors only with respect to

§ 9-526. Fiing-Office Rules.

written records. When written records are
used, this Article encourages the use of the
uniform forms in Section 9-521. The fee for
filing these forms should be no greater than
the fee for other written records.

To make the relevant information includ-
ed in a filed record more accessible once the
record is found, this section mandates a
higher fee for longer written records than
for shorter ones. Finally, recognizing that
financing statements naming more than one
debtor are most often filed against a hus-
band and wife, any additional charge for
multiple debtors applies to records filed with
respect to more than two debtors, rather
than with respect to more than one..

(a) [Adoption of filing-office rules.] The [insert appropriate governmental
official or agency] shall adopt and publish rules to implement this article. The

filing-office rules must bel:

(1)] consistent with this article[; and

(2) adopted and published in accordance with the [insert any applicable state

administrative procedure act]].

(b) [Harmonization of rules.] To keep the filing-office rules and practices of
the filing office in harmony with the rules and practices of filing offices in other
jurisdictions that enact substantially this part, and to keep the technology used by
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the filing office compatible with the technology used by filing offices in other
jurisdictions that enact substantially this part, the [insert appropriate governmen-
tal official or agencyl], so far as is consistent with the purposes, policies, and
provisions of this article, in adopting, amending, and repealing filing-office rules,

UNTFORM COMMERCIAL CODE

shall:

(1) consult with filing offices in other jurisdictions that enact substantially this

part; and

(2) consult the most recent version of the Model Rules promulgated by the
International Association of Corporate Administrators or any successor

organization; and

(3) take into consideration the rules and practices of, and the technology used
by, filing offices in other jurisdictions that enact substantially this part.

Official Comment - .

1. Source. New; subsection (b) derives
in part from the Uniform Consumer Credit
Code (1974).

2. Rules Required. Operating a filing
office is a complicated business, requiring
many more rules and procedures than this
Article can usefully provide. Subsection (a)
requires the adoption of rules to carry out
the provisions of Article 9. The filing-office
rules must be consistent with the provisions
of the statute and adopted in accordance
with local procedures. The publication re-
quirement informs secured parties about fil-
ing-office practices, aids secured parties in
evaluating filing-related risks and costs, and
promotes regularity of application within the
filing office.

3. Importance of Uniformity. In to-
day’s national economy, uniformity of the
policies and practices of the filing offices will
reduce the costs of secured transactions sub-
stantially. The International Association of
Corporate Administrators (IACA), referred
to in subsection (b), is an organization whose
membership includes filing officers from ev-
ery State. These individuals are responsible
for the proper functioning of the Article 9

§ 9-527. Duty to Report.

filing system and have worked diligently to
develop model filing-office rules, with a view
toward efficiency and uniformity.

Although uniformity is an important de-
sideratum, subsection (a) affords considera-
ble flexibility in the adoption of filing-office
rules. Each State may adopt a wversion of
subsection (a) that reflects the desired rela-
tionship between the statewide filing office
described in Section 9-501(a)(2) and the lo-
cal filing offices described in Section 9-
501(a)(1) and that takes into account the
practices of its filing offices. Subsection (a)
need not designate a single official or agency
to adopt rules applicable to all filing offices,
and the rules applicable to the statewide
filing office need not be identical to those
applicable to the local filing office. For exam-
ple, subsection (a) might provide for the
statewide filing office to adopt filing-office
rules, and, if not prohibited by other law, the
filing office might adopt one set of rules for
itself and another for local offices. Or, sub-
section (a) might designate one official or
agency to adopt rules for the statewide filing
office and another to adopt rules for local
filing offices. T

The [insert appropriate governmental official or agency] shall report [annually

on or before

———) to the [Governor and Legislature] on the operation of the

filing office. The report must contain a statement of the extent to which:

(1) the filing-office rules are not in harmony with the rules of filing offices in
other jurisdictions that enact substantially this part and the reasons for

these variations; and -
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(2) the filing-office rules are not in harmony with the most recent version of
the Model Rules promulgated by the International Association of Corporate
Administrators, or any successor organization, and the reasons for these
variations.

Official Comment

1. Source. New; derived in part from ing office and with the requirement that the
the Uniform Consumer Credit Code (1974). filing office’s policies, practices, and technol-

2. Duty to Report. This section is de- ©0gy be consistent and compatible with the
signed to promote compliance with the stan- policies, practices, and technology of other
dards of performance imposed upon the fil- filing offices.

PART 6
DEFAULT
[SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURITY INTEREST]

§ 9-601. Rights After Default; Judicial Enforcement; Consignor or
Buyer of Accounts, Chattel Paper, Payment Intangibles,
or Promissory Notes.

(a) [Rights of secured party after default.] After default, a secured party
has the rights provided in this part and, except as otherwise provided in Section 9-
602, those provided by agreement of the parties. A secured party:

(1) may reduce a claim to judgment, foreclose, or otherwise enforce the claim,
security interest, or agricultural lien by any available judicial procedure;
and

(2) if the collateral is documents, may proceed either as to the documents or as
to the goods they cover.

(b) [Rights and duties of secured party in possession or control.] A
secured party in possession of collateral or control of collateral under Section 9-
104, 9-105, 9-106, or 9-107 has the rights and duties provided in Section 9-207.

(¢) [Rights cumulative; simultaneous exercise.] The rights under subsec-
tions (a) and (b) are cumulative and may be exercised simultaneously.

(d) [Rights of debtor and obligor.] Except as otherwise provided in subsec-
tion (g) and Section 9-605, after default, a debtor and an obligor have the rights
provided in this part and by agreement of the parties.

(e) [Lien of levy after judgment.] If a secured party has reduced its claim
to judgment, the lien of any levy that may be made upon the collateral by virtue of
an execution based upon the judgment relates back to the earliest of:

(1) the date of perfection of the security interest or agricultural lien in the
collateral;

(2) the date of filing a financing statement covering the collateral; or

(3) any date specified in a statute under which the agricultural lien was
created.
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(f) [Execution sale.] A sale pursuant to an execution is a foreclosure of the
security interest or agricultural lien by judicial procedure within the meaning of
this section. A secured party may purchase at the sale and thereafter hold the
collateral free of any other requirements of this article.

(g) [Consignor or buyer of certain rights to payment.] Except as other-
wise provided in Section 9-607(c), this part imposes no duties upon a secured party
that is a consignor or is a buyer of accounts, chattel paper, payment intangibles, or

promissory notes.

Official Comment

1. Source. Former Section 9-501(1), (2),
(5).

2. Enforcement: In General. The
rights of a secured party to enforce its secu-
rity interest in collateral after the debtor’s
default are an important feature of a secured
transaction. (Note that the term “‘rights,” as
defined in Section 1-201, includes ‘‘reme-
dies.”’) This Part provides those rights as
well as certain limitations on their exercise
for the protection of the defaulting debtor,
other creditors, and other affected persons.
However, subsections (a) and (d) make clear
that the rights provided in this Part do not
exclude other rights provided by agreement.

3. When Remedies Arise. Under sub-
section (a) the secured party’s rights arise
“lalfter default.”’ As did former Section 9-
501, this Article leaves to the agreement of
the parties the circumstances giving rise to a
default. This Article does not determine
whether a secured party’s post-default con-
duct can constitute a waiver of default in the
face of an agreement stating that such con-
duct shall not constitute a waiver. Rather, it
continues to leave to the parties’ agreement,
as supplemented by law other than this Arti-
cle, the determination whether a default has
occurred or has been waived. See Section 1-
103.

4. Possession of Collateral; Section
9-207. After a secured party takes posses-
sion of collateral following a default, there is
no longer any distinction between a security
interest that before default was nonpossesso-
ry and a security interest that was possesso-
ry before default, as under a common-law
pledge. This Part generally does not distin-
guish between the rights of a secured party
with a nonpossessory security interest and
those of a secured party with a possessory

security interest. However, Section 9-207
addresses rights and duties with respect to
collateral in a secured party’s possession.
Under subsection (b) of this section, Section
9-207 applies not only to possession before
default but also to possession after default.
Subsection (b) also has been conformed to
Section 9-207, which, unlike former Section
9-207, applies to secured parties having con-
trol of collateral.

5. Cumulative Remedies. Former Sec-
tion 9-501(1) provided that the secured par-
ty’s remedies were cumulative, but it did not
explicitly provide whether the remedies
could be exercised simultaneously. Subsec-
tion (c) permits the simultaneous exercise of
remedies if the secured party acts in good
faith. The liability scheme of Subpart 2 af-
fords redress to an aggrieved debtor or obli-
gor. Moreover, permitting the simultaneous
exercise of remedies under subsection (¢)
does not override any non-UCC law, includ-
ing the law of tort and statutes regulating
collection of debts, under which the simulta-
neous exercise of remedies in a particular
case constitutes abusive behavior or harass-
ment giving rise to liability.

6. Judicial Enforcement. Under sub-
section (a) a secured party may reduce its
claim to judgment or foreclose its interest by
any available procedure outside this Article
under applicable law. Subsection (e) general-
ly follows former Section 9-501(5). It makes
clear that any judicial lien that the secured
party may acquire against the collateral ef-
fectively is a continuation of the original
security interest (if perfected) and not the
acquisition of a new interest or a transfer of
property on account of a preexisting obli-
gation. Under former Section 9-501(5), the
judicial lien was stated to relate back to the
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date of perfection of the security interest.
Subsection (e), however, provides that the
lien relates back to the earlier of the date of
filing or the date of perfection. This provides
a secured party who enforces a security in-
terest by judicial process with the benefit of
the “first-to-file-or-perfect’” priority rule of
Section 9-322(a)(1).

7. Agricultural Liens. Part 6 provides
parallel treatment for the enforcement of
agricultural liens and security interests. Be-
cause agricultural liens are statutory rather
than econsensual, this Article does draw a
few distinctions between these liens and se-
curity interests. Under subsection (e), the
statute creating an agricultural lien would
govern whether and the date to which an
execution lien relates back. Section 9-606
explains when a ‘‘default” occurs in the agri-
cultural lien context.

8. Execution Sales. Subsection (f) also
follows former Section 9-501(5). It makes
clear that an execution sale is an appropriate
method of foreclosure contemplated by this

§ 9-602

Part. However, the sale is governed by other
law and not by this Article, and the limita-
tions under Section 9-610 on the right of a
secured party to purchase collateral do not

apply.

9. Sales of Receivables; Consign-
ments. Subsection (g) provides that, except
as provided in Section 9-607(c), the duties
imposed on secured parties do not apply to
buyers of accounts, chattel paper, payment
intangibles, or promissory notes. Although
denominated ‘‘secured parties,” these buyers
own the entire interest in the property sold
and so may enforce their rights without re-
gard to the seller (“debtor”) or the seller’s
creditors. Likewise, a true consignor may
enforce its ownership interest under other
law without regard to the duties that this
Part imposes on secured parties. Note, how-
ever, that Section 9-615 governs cases in
which a consignee’s secured party (other
than a consignor) is enforcing a security
interest that is senior to the security interest _
(i.e., ownership interest) of a true consignor.

§ 9-602. Waiver and Variance of Rights and Duties.

Except as otherwise provided in Section 9-624, to the extent that they give
rights to a debtor or obligor and impose duties on a secured party, the debtor or
obligor may not waive or vary the rules stated in the following listed sections:

(1) Section 9-207(b)(4)(C), which deals with use and operation of the collateral

by the secured party;

(2) Section 9-210, which deals with requests for an accounting and requests
concerning a list of collateral and statement of account;

(8) Section 9-607(c), which deals with collection and enforcement of collateral;

(4) Sections 9-608(a) and 9-615(c) to the extent that they deal with applica-
tion or payment of noncash proceeds of collection, enforcement, or disposi-

tion;

(5) Sections 9-608(a) and 9-615(d) to the extent that they require accounting
for or payment of surplus proceeds of collateral;

(6) Section 9-609 to the extent that it imposes upon a secured party that takes
possession of collateral without judicial process the duty to do so without

breach of the peace;

(7) Sections 9-610(b), 9-611, 9-613, and 9-614, which deal with disposition of

collateral;

(8) Section 9-615(f), which deals with calculation of a deficiency or surplus
when a disposition is made to the secured party, a person related to the
secured party, or a secondary obligor;
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(9) Section 9-616, which deals with explanation of the calculation of a surplus

or deficiency;

(10) Sections 9-620, 9-621, and 9-622, which deal with acceptance of collateral

in satisfaction of obligation;

(11) Section 9-623, which deals with redemption of collateral;
(12) Section 9-624, which deals with permissible waivers; and

(13) Sections 9-625 and 9-626, which deal with the secured party’s liability for
failure to comply with this article.

: Qfﬁcial Comment

1. Source. Former Section 9-501(3).

2. Waiver: In General. Section 1-
102(3) addresses which provisions of the
UCC are mandatory and which may be var-
ied by agreement. With exceptions relating
to good faith, diligence, reasonableness, and
care, immediate parties, as between them-
selves, may vary its provisions by agreement.
However, in the context of rights and duties
after default, our legal system traditionally
has looked with suspicion on agreements
that limit the debtor’s rights and free the
secured party of its duties. As stated in
former Section 9-501, Comment 4, “no
mortgage clause has ever been allowed to
clog the equity of redemption.” The context
of default offers great opportunity for over-
reaching. The suspicious attitudes of the
courts have been grounded in common
sense. This section, like former Section 9-
501(3), codifies this long-standing and deeply
rooted attitude. The specified rights of the
debtor and duties of the secured party may
not be waived or varied except as stated.
Provisions that are not specified in this sec-
tion are subject to the general rules in Sec-
tion 1-102(3).

3. Nonwaivable Rights and Duties.
This section revises former Section 9-501(3)
by restricting the ability to waive or modify
additional specified rights and duties: (i)
duties under Section 9-207(b)(4)(C), which
deals with the use and operation of consum-
er goods, (ii) the right to a response to a
request for an accounting, concerning a list
of collateral, or concerning a statement of
account (Section 9-210), (iii) the duty to
collect collateral in a commercially reason-
able manner (Section 9-607), (iv) the implic-
it duty to refrain from a breach of the peace

in taking possession of collateral under Sec-
tion 9-609, (v) the duty to apply noncash
proceeds of collection or disposition in a
commercially reasonable manner (Sections
9-608 and 9-615), (vi) the right to a special
method of calculating a surplus or deficiency
in certain dispositions to a secured party, a
person related to secured party, or a second-
ary obligor (Section 9-615), (vii) the duty to
give an explanation of the calculation of a
surplus or deficiency (Section 9-616), (viii)
the right to limitations on the effectiveness
of certain waivers (Section 9-624), and (ix)
the right to hold a secured party liable for
failure to comply with this Article (Sections
9-625 and 9-626). For clarity and consisten-
cy, this Article uses the term ‘‘waive or
vary” instead of “renouncle] or modify(],”
which appeared in former Section 9-504(3).

This section provides generally that the
specified rights and duties ‘“may not be
waived or varied.”’ However, it does not re-
strict the ability of parties to agree to settle,
compromise, or renounce claims for past
conduct that may have constituted a viola-
tion or breach of those rights and duties,
even if the settlement involves an express
“waiver.”’

4. Waiver by Debtors and Obligors.
The restrictions on waiver contained in this
section apply to obligors as well as debtors.
This resolves a question under former Arti-
cle 9 as to whether secondary obligors, as-
suming that they were ‘‘debtors” for pur-
poses of former Part 5, were permitted to
waive, under the law of suretyship, rights
and duties under that Part.

5. Certain Post-Default Waivers. Sec-
tion 9-624 permits post-default waivers in
limited circumstances. These waivers must
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be made in agreements that are authenticat-
ed. Under Section 1-201, an “ ‘agreement’
means the bargain of the parties in fact.”” In
considering waivers under Section 9-624 and

§ 9-604

courts should carefully scrutinize putative
agreements that appear in records that also
address many additional or unrelated mat-
ters.

analogous agreements in other contexts,

§ 9-603. Agreement on Standards Concerning Rights and Duties.

(a) [Agreed standards.] The parties may determine by agreement the stan-
dards measuring the fulfillment of the rights of a debtor or obligor and the duties
of a secured party under a rule stated in Section 9-602 if the standards are not
manifestly unreasonable.

(b) [Ag"x;eed standards:inapplicable to breach of peace.] Subsection (a)
does not apply to the duty under Section 9-609 to refrain from breaching the peace.

Official Comment

L

1. Source. Former Section 9-501(3). “manifestly unreasonable.” Under subsec-

2. Limitation on Ability to Set Stan- tion (b), the parties are not permitted to set
dards. Subsection (a), like former Section 9—- standards measuring fulfillment of the se-
501(3), permits the parties to set standards cured party’s duty to take collateral without
for compliance with the rights and duties breaching the peace.
under this Part if the standards are not

§ 9-604. Procedure if Security Agreement Covers Real Property or
Fixtures.

(a) [Enforcement: personal and real property.] If a security agreement
covers both personal and real property, a secured party may proceed:

(1) under this part as to the personal property without prejudicing any rights
with respect to the real property; or

(2) as to both the personal property and the real property in accordance with
the rights with respect to the real property, in which case the other
provisions of this part do not apply.

(b) [Enforcement: fixtures.] Subject to subsection (c), if a security agree-
ment covers goods that are or become fixtures, a secured party may proceed:

(1) under this part; or

(2) in accordance with the rights with respect to real property, in which case
the other provisions of this part do not apply.

(¢c) [Removal of fixtures.] Subject to the other provisions of this part, if a
secured party holding a security interest in fixtures has priority over all owners
and encumbrancers of the real property, the secured party, after default, may
remove the collateral from the real property.

(d) [Injury caused by removal.] A secured party that removes collateral
shall promptly reimburse any encumbrancer or owner of the real property, other
than the debtor, for the cost of repair of any physical injury caused by the removal.
The secured party need not reimburse the encumbrancer or owner for any
diminution in value of the real property caused by the absence of the goods
removed or by any necessity of replacing them. A person entitled to reimbursement
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may refuse permission to remove until the secured party gives adequate assurance
for the performance of the obligation to reimburse.

Official Comment

1. Source. Former Sections 9-501(4), 9-
313(8).

2. Real-Property-Related Collateral.
The collateral in many transactions consists
of both real and personal property. In the
interest of simplicity, speed, and economy,
subsection (a), like former Section 9-501(4),
permits (but does not require) the secured
party to proceed as to both real and personal
property in accordance with its rights and
remedies with respect to the real property.
Subsection (a) also makes clear that a se-
cured party who exercises rights under Part
6 with respect to personal property does not
prejudice any rights under real-property law.

This Article does not address certain other
real-property-related problems. In a number
of States, the exercise of remedies by a credi-
tor who is secured by both real property and
non-real property collateral is governed by
special legal rules. For example, under some
anti-deficiency laws, creditors risk loss of
rights against personal property collateral if
they err in enforcing their rights against the
real property. Under a ‘“‘one-form-of-action”
rule (or rule against splitting a cause of
action), a creditor who judicially enforces a
real property mortgage and does not proceed
in the same action to enforce a security
interest in personalty may (among other
consequences) lose the right to proceed
against the personalty. Although statutes of
this kind create impediments to enforcement

of security interests, this Article does not
override these limitations under other law.

3. Fixtures. Subsection (b) is new. It
makes clear that a security interest in fix-
tures may be enforced either under real-
property law or under any of the applicable
provisions of Part 6, including sale or other
disposition either before or after removal of
the fixtures (see subsection (c)). Subsection
(b) also serves to overrule cases holding that
a secured party’s only remedy after default
is the removal of the fixtures from the real
property. See, e.g., Maplewood Bank & Trust
v. Sears, Roebuck & Co., 625 A.2d 537 (N.J.
Super. Ct. App. Div. 1993).

Subsection (c) generally follows former
Section 9-313(8). It gives the secured party
the right to remove fixtures under certain
circumstances. A secured party whose secu-
rity interest in fixtures has priority over
owners and encumbrancers of the real prop-
erty may remove the collateral from the real
property. However, subsection (d) requires
the secured party to reimburse any owner
(other than the debtor) or encumbrancer for
the cost of repairing any physical injury
caused by the removal. This right to reim-
bursement is implemented by the last sen-
tence of subsection (d), which gives the own-
er or encumbrancer a right to security or
indemnity as a condition for giving permis-
sion to remove.

§ 9-605. Unknown Debtor or Secondary Obligor.
A secured party does not owe a duty based on its status as secured party:

(1) to a person that is a debtor or obligor, unless the secured party knows:

(A) that the person is a debtor or obligor;

(B) the identity of the person; and

(C) how to communicate with the person; or

(2) to a secured party or lienholder that has filed a financing statement
against a person, unless the secured party knows:

(A) that the person is a debtor; and
(B) the identity of the person.
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Official Comment

1. Source. New.

2. Duties to Unknown Persons. This
section relieves a secured party from duties
owed to a debtor or obligor, if the secured
party does not know about the debtor or
obligor. Similarly, it relieves a secured party
from duties owed to a secured party or lien-
holder who has filed a financing statement
against the debtor, if the secured party does
not know about the debtor. For example, a
secured party may be unaware that the orig-
inal debtor has sold the collateral subject to

§ 9-606.

the security interest and that the new owner
has become the debtor. If so, the secured
party owes no duty to the new owner (debt-
or) or to a secured party who has filed a
financing statement against the new owner.
This section should be read in conjunction
with the exculpatory provisions in Section 9-
628. Note that it relieves a secured party not
only from duties arising under this Article
but also from duties arising under other law
by virtue of the secured party’s status as
such under this Article, unless the other law
otherwise provides.

Time of Default for Agricultural Lien.

For purposes of this part, a default occurs in connection with an agricultural
lien at the time the secured party becomes entitled to enforce the lien in accor-
dance with the statute under which it was created.

Official Comment

1. Source. New.

2. Time of Default. Remedies under
this Part become available upon the debtor’s
“default.”” See Section 9-601. This section

§ 9-607.

explains when ‘“‘default” occurs in the agri-
cultural-lien context. It requires one to con-
sult the enabling statute to determine when

the lienholder is entitled to enforce the lien.

Collection and Enforcement by Secured Party.

(a) [Collection and enforcement generally.] If so agreed, and in any event

after default, a secured party:

(1) may notify an account debtor or other person obligated on collateral to
make payment or otherwise render performance to or for the benefit of the

secured party;

(2) may take any proceeds to which the secured party is entitled under Section

9-315;

(3) may enforce the obligations of an account debtor or other person obligated
on collateral and exercise the rights of the debtor with respect to the
obligation of the account debtor or other person obligated on collateral to
make payment or otherwise render performance to the debtor, and with
respect to any property that secures the obligations of the account debtor
or other person obligated on the collateral;

(4) if it holds a security interest in a deposit account perfected by control
under Section 9-104(a)(1), may apply the balance of the deposit account to
the obligation secured by the deposit account; and

(56) if it holds a security interest in a deposit account perfected by control
under Section 9-104(a)(2) or (3), may instruct the bank to pay the balance
of the deposit account to or for the benefit of the secured party.
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(b) [Nonjudicial enforcement of mortgage.] If necessary to enable a
secured party to exercise under subsection (a)(3) the right of a debtor to enforce a
mortgage nonjudicially, the secured party may record in the office in which a

record of the mortgage is recorded:

(1) a copy of the security agreement that creates or provides for a security
interest in the obligation secured by the mortgage; and

(2) the secured party’s sworn affidavit in recordable form stating that:

(A) a default has occurred; and

(B) the secured party is entitled to enforce the mortgage nonjudicially.

(c) [Commercially reasonable collection and enforcement.] A secured
party shall proceed in a commercially reasonable manner if the secured party:

(1) undertakes to collect from or enforce an obligation of an account debtor or
other person obligated on collateral; and

(2) is entitled to charge back uncollected collateral or otherwise to full or
limited recourse against the debtor or a secondary obligor.

(d) [Expenses of collection and enforcement.] A secured party may
deduct from the collections made pursuant to subsection (c) reasonable expenses of
collection and enforcement, including reasonable attorney’s fees and legal expenses

incurred by the secured party.

(e) [Duties to secured party not affected.] This section does not determine
whether an account debtor, bank, or other person obligated on collateral owes a

duty to a secured party.

Official Comment

1. Source. Former Section 9-502; sub-
sections (b), (d), and (e) are new.

2. Collections: In General. Collateral
consisting of rights to payment is not only
the most liquid asset of a typical debtor’s
business but also is property that may be
collected without any interruption of the
debtor’s business This situation is far differ-
ent from that in which collateral is inventory
or equipment, whose removal may bring the
business to a halt. Furthermore, problems of
valuation and identification, present with
collateral that is tangible personal property,
frequently are not as serious in the case of
rights to payment and other intangible col-
lateral. Consequently, this section, like for-
mer Section 9-502, recognizes that financing
through assignments of intangibles lacks
many of the complexities that arise after
default in other types of financing. This sec-
tion allows the assignee to liquidate collater-
al by collecting whatever may become due on
the collateral, whether or not the method of
collection contemplated by the security ar-

rangement before default was direct (i.e.,
payment by the account debtor to the assign-
ee, ‘“‘notification” financing) or indirect (i.e.,
payment by the account debtor to the assign-
or, “‘nonnotification’ financing).

3. Scope. The scope of this section is
broader than that of former Section 9-502.
It applies not only to collections from ac-
count debtors and obligors on instruments
but also to enforcement more generally
against all persons obligated on collateral. It
explicitly provides for the secured party’s
enforcement of the debtor’s rights in respect
of the account debtor’s (and other third par-
ties’) obligations and for the secured party’s
enforcement of supporting obligations with
respect to those obligations. (Supporting ob-
ligations are components of the collateral
under Section 9-203(f).) The rights of a se-
cured party under subsection (a) include the
right to enforce claims that the debtor may
enjoy against others. For example, the
claims might include a breach-of-warranty
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claim arising out of a defect in equipment
that is collateral or a secured party’s action
for an injunction against infringement of a
patent that is collateral. Those claims typi-
cally would be proceeds of original collateral
under Section 9-315.

4. Collection and Enforcement Be-
fore Default. Like Part 6 generally, this
section deals with the rights and duties of
secured parties following default. However,
as did former Section 9-502 with respect to
collection rights, this section also applies to
the collection and enforcement rights of se-
cured parties even if a default has not oc-
curred, as long as the debtor has so agreed.
It is not unusual for debtors to agree that
secured parties are entitled to collect and
enforce rights against account debtors prior
to default.

5. Collections by Junior Secured
Party. A secured party who holds a security
interest in a right to payment may exercise
the right to collect and enforce under this
section, even if the security interest is subor-
dinate to a conflicting security interest in
the same right to payment. Whether the
junior secured party has priority in the col-
lected proceeds depends on whether the jun-
ior secured party qualifies for priority as a
purchaser of an instrument (e.g., the ac-
count debtor’s check) under Section 9-
330(d), as a holder in due course of an in-
strument under Sections 3-305 and 9-
331(a), or as a transferee of money under
Section 9-332(a). See Sections 9-330, Com-
ment 7; 9-331, Comment 5; and 9-332.

6. Relationship to Rights and Duties
of Persons Obligated on Collateral. This
section permits a secured party to collect
and enforce obligations included in collateral
in its capacity as a secured party. It is not
necessary for a secured party first to become
the owner of the collateral pursuant to a
disposition or acceptance. However, the se-
cured party’s rights, as between it and the
debtor, to collect from and enforce collateral
against account debtors and others obligated
on collateral under subsection (a) are subject
to Section 9-341, Part 4, and other applica-
ble law. Neither this section nor former Sec-
tion 9-502 should be understood to regulate
the duties of an account debtor or other per-
son obligated on collateral. Subsection (e)

SECURED TRANSACTIONS
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makes this explicit. For example, the secured
party may be unable to exercise the debtor’s
rights under an instrument if the debtor is
in possession of the instrument, or under a
non-transferable letter of credit if the debtor
is the beneficiary. Unless a secured party
has control over a letter-of-credit right and
is entitled to receive payment or perfor-
mance from the issuer or a nominated per-
son under Article 5, its remedies with re-
spect to the letter-of-credit right may be
limited to the recovery of any identifiable
proceeds from the debtor. This section estab-
lishes only the baseline rights of the secured
party vis-a-vis the debtor—the secured party
is entitled to enforce and collect after default
or earlier if so agreed.

7. Deposit Account Collateral. Sub-
sections (a)(4) and (5) set forth the self-help
remedy for a secured party whose collateral
is a deposit account. Subsection (a)(4) ad-
dresses the rights of a secured party that is
the bank with which the deposit account is -
maintained. That secured party automatical-
ly has control of the deposit account under
Section 9-104(a)(1). After default, and other-
wise if so agreed, the bank/secured party
may apply the funds on deposit to the se-
cured obligation.

If a security interest of a third party is
perfected by control (Section 9-104(a)(2) or
(a)(3)), then after defauit, and otherwise if
so agreed, the secured party may instruct
the bank to pay out the funds in the ac-
count. If the third party has control under
Section 9-104(a)(3), the depositary institu-
tion is obliged to obey the instruction be-
cause the secured party is its customer. See
Section 4—401. If the third party has control
under Section 9-104(a)(2), the control agree-
ment determines the depositary institution’s
obligation to obey.

If a security interest in a deposit account
is unperfected, or is perfected by filing by
virtue of the proceeds rules of Section 9-315,
the depositary institution ordinarily owes no
obligation to obey the secured party’s in-
structions. See Section 9-341. To reach the
funds without the debtor’s cooperation, the
secured party must use an available judicial
procedure.
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8. Rights Against Mortgagor of Real
Property. Subsection (b) addresses the situ-
ation in which the collateral consists of a
mortgage note (or other obligation secured
by a mortgage on real property). After the
debtor’s (mortgagee’s) default, the secured
party (assignee) may wish to proceed with a
nonjudicial foreclosure of the mortgage se-
curing the note but may be unable to do so
because it has not become the assignee of
record. The assignee/secured party may not
have taken a recordable assignment at the
commencement of the transaction -(perhaps
the mortgage note in question was one of
hundreds assigned to the secured party as
collateral). Having defaulted, the mortgagee
may be unwilling to sign a recordable assign-
ment. This section enables the secured party
(assignee) to become the assignee of record
by recording in the applicable real-property
records the security agreement and an affi-
davit certifying default. Of course, the se-
cured party’s rights derive from those of its
debtor. Subsection (b) would not entitle the
secured party to proceed with a foreclosure
unless the mortgagor also were in default or
the debtor (mortgagee) otherwise enjoyed
the right to foreclose.

9. Commercial Reasonableness. Sub-
section (c) provides that the secured party’s
collection and enforcement rights under sub-
section (a) must be exercised in a commer-
cially reasonable manner. These rights in-
clude the right to settle and compromise
claims against the account debtor. The se-
cured party’s failure to observe the standard
of commercial reasonableness could render it
liable to an aggrieved person under Section
9-625, and the secured party’s recovery of a
deficiency would be subject to Section 9-626.

UNIFORM COMMERCIAL CODE Art. 9

Subsection (c¢) does not apply if, as is charac-
teristic of most sales of accounts, chattel
paper, payment intangibles, and promissory
notes, the secured party (buyer) has no right
of recourse against the debtor (seller) or a
secondary obligor. However, if the secured
party does have a right of recourse, the
commercial-reasonableness standard applies
to collection and enforcement even though
the assignment to the secured party was a
‘“true” sale. The obligation to proceed in a
commercially reasonable manner arises be-
cause the collection process affects the ex-
tent of the seller’s recourse liability, not
because the seller retains an interest in the
sold collateral (the seller does not). Concern-
ing classification of a transaction, see Sec-
tion 9-109, Comment 4.

10. Attorney’s Fees and Legal Ex-
penses. The phrase “reasonable attorney’s
fees and legal expenses,” which appears in
subsection (d), includes only those fees and
expenses incurred in proceeding against ac-
count debtors or other third parties. The
secured party’s right to recover these ex-
penses from the collections arises automati-
cally under this section. The secured party
also may incur other attorney’s fees and
legal expenses in proceeding against the
debtor or obligor. Whether the secured party
has a right to recover those fees and ex-
penses depends on whether the debtor or
obligor has agreed to pay them, as is the case
with respect to attorney’s fees and legal ex-
penses under Sections 9-608(a){(1)(A) and 9-
615(a)(1). The parties also may agree to allo-
cate a portion of the secured party’s over-
head to collection and enforcement under
subsection (d) or Section 9-608(a).

§ 9-608. Application of Proceeds of Collection or Enforcement; Lia-
bility for Deficiency and Right to Surplus.

(a) [Application of proceeds, surplus, and deficiency if obligation
secured.] If a security interest or agricultural lien secures payment or perfor-
mance of an obligation, the following rules apply:

(1) A secured party shall apply or pay over for application the cash proceeds of
collection or enforcement under Section 9-607 in the following order to:

(A) the reasonable expenses of collection and enforcement and, to the
extent provided for by agreement and not prohibited by law, reason-
able attorney’s fees and legal expenses incurred by the secured party;
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(B) the satisfaction of obligations secured by the security interest or
agricultural lien under which the collection or enforcement is made;
and

(C) the satisfaction of obligations secured by any subordinate security
interest in or other lien on the collateral subject to the security
interest or agricultural lien under which the collection or enforcement
is made if the secured party receives an authenticated demand for
proceeds before distribution of the proceeds is completed.

(2) If requested by a secured party, a holder of a subordinate security interest
or other lien shall furnish reasonable proof of the interest or lien within a
reasonable time. Unless the holder complies, the secured party need not
comply with the holder’s demand under paragraph (1)(C).

(3) A secured party need not apply or pay over for application noncash
proceeds of collection and enforcement under Section 9-607 unless the
failure to do so would be commercially unreasonable. A secured party that
applies or pays over for application noncash proceeds shall do so in a
commercially reasonable manner.

(4) A secured party shall account to and pay a debtor for any surplus, and the
obligor is liable for any deficiency.

(b) [No surplus or deficiency in sales of certain rights to payment.] If
the underlying transaction is a sale of accounts, chattel paper, payment intangibles,
or promissory notes, the debtor is not entitled to any surplus, and the obligor is not
liable for any deficiency.

Official Comh:ent

1. Source. Subsection (a) is new; subsec- Example: An enforcing secured party re-

3:
§
4
¢

tion (b) derives from former Section 9-
502(2).

2. Modifications of Prior Law. Sub-
sections (a) and (b) modify former Section 9-
502(2) by explicitly providing for the applica-
tion of proceeds recovered by the secured
party in substantially the same manner as
provided in Section 9-615(a) and (e) for dis-
positions of collateral.

3. Surplus and Deficiency. Subsec-
tions (a)(4) and (b) omit, as unnecessary, the
references contained in former Section 9-
502(2) to agreements varying the baseline
rules on surplus and deficiency. The parties
are always free to agree that an obligor will
not be liable for a deficiency, even if the
collateral secures an obligation, and that an
obligor is liable for a deficiency, even if the
transaction is a sale of receivables. For par-
allel provisions, see Section 9-615(d) and (e).

4. Noncash Proceeds. Subsection (a)(3)
addresses the situation in which an enfore-
ing secured party receives noncash proceeds.

ceives a promissory note from an account
debtor who is unable to pay an account
when it is due. The secured party accepts
the note in exchange for extending the
date on which the account debtor’s obli-
gation is due. The secured party may wish
to credit its debtor (the assignor) with the
principal amount of the note upon receipt
of the note, but probably will prefer to
credit the debtor only as and when the
note is paid.

Under subsection (a)(3), the secured party is
under no duty to apply the note or its value
to the outstanding obligation unless its fail-
ure to do so would be commercially unrea-
sonable. If the secured party does apply the
note to the outstanding obligation, however,
it must do so in a commercially reasonable
manner. The parties may provide for the
method of application of noncash proceeds
by agreement, if the method is not manifest-
ly unreasonable. See Section 9-603. This sec-
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tion does not explain when the failure to
apply noncash proceeds would be commer-
cially unreasonable; it leaves that determina-
tion to case-by-case adjudication. In the ex-
ample, the secured party appears to have
accepted the account debtor’s note in order
to increase the likelihood of payment and
decrease the likelihood that the account
debtor would dispute its obligation. Under
these circumstances, it may well be commer-
cially reasonable for the secured party to
credit its debtor’s obligations only as and
when cash proceeds are collected -from the
account debtor, especially given the uncer-
tainty that attends the account debtor’s
eventual payment. For an example of a se-
cured party’s receipt of noncash proceeds in
which it may well be commercially unreason-
able for the secured party to delay crediting
its debtor’s obligations with the value of
noncash proceeds, see Section 9-615, Com-
ment 3.

When the secured party is not required to
“apply or pay over for application noncash
proceeds,” the proceeds nonetheless remain

UNIFORM COMMERCIAL CODE Art. 9

collateral subject to this Article. If the se-
cured party were to dispose of them, for
example, appropriate notification would be
required (see Section 9-611), and the dispo-
sition would be subject to the standards pro-
vided in this Part (see Section 9-610). More-
over, a secured party in possession of the
noncash proceeds would have the duties
specified in Section 9-207.

5. No Effect on Priority of Senior
Security Interest. The application of pro-
ceeds required by subsection (a) does not
affect the priority of a security interest in
collateral which is senior to the interest of
the secured party who is collecting or enforc-
ing collateral under Section 9-607. Although
subsection (a) imposes a duty to apply pro-
ceeds to the enforcing secured party’s ex-
penses and to the satisfaction of the secured
obligations owed to it and to subordinate
secured parties, that duty applies only
among the enforcing secured party and those
persons. Concerning the priority of a junior
secured party who collects and enforces col-
lateral, see Section 9-607, Comment 5.

§ 9-609. Secured Party’s Right to Take Possession After Default.

(a) [Possession; rendering equipment unusable; disposition on debt-
or’s premises.] After default, a secured party:

(1) may take possession of the collateral; and

(2) without removal, may render equipment unusable and dispose of collateral
on a debtor’s premises under Section 9-610.

(b) [Judicial and nonjudicial process.] A secured party may proceed under

subsection (a):

{1) pursuant to judicial process; or

(2) without judicial process, if it proceeds without breach of the peace.

(c) [Assembly of collateral.] If so agreed, and in any event after default, a
secured party may require the debtor to assemble the collateral and make it
available to the secured party at a place to be designated by the secured party
which is reasonably convenient to both parties.

Official Comment

1. Source. Former Section 9-503.

2. Secured Party’s Right to Posses-
sion. This section follows former Section 9-
503 and earlier uniform legislation. It pro-
vides that the secured party is entitled to
take possession of collateral after default.

3. Judicial Process; Breach of Peace.
Subsection (b) permits a secured party to
proceed under this section without judicial
process if it does so “without breach of the
peace.” Although former Section 9-503
placed the same condition on a secured par-
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ty’s right to take possession of collateral,
subsection (b) extends the condition to the
right provided in subsection (a)(2) as well.
Like former Section 9-503, this section does
not define or explain the conduct that will
constitute a breach of the peace, leaving that
matter for continuing development by the
courts. In considering whether a secured
party has engaged in a breach of the peace,
however, courts should hold the secured par-
ty responsible for the actions of others taken
on the secured party’s behalf, including inde-
pendent contractors engaged by the secured
party to take possession of collateral.

This section does not authorize a secured
party who repossesses without judicial pro-
cess to utilize the assistance of a law-en-
forcement officer. A number of cases have
held that a repossessing secured party’s use
of a law-enforcement officer without benefit
of judicial process constituted a failure to
comply with former Section 9-503.

4. Damages for Breach of Peace.
Concerning damages that may be recovered
based on a secured party's breach of the
peace in connection with taking possession
of collateral, see Section 9-625, Comment 3.

5. Multiple Secured Parties. More
than one secured party may be entitled to
take possession of collateral under this sec-
tion. Conflicting rights to possession among
secured parties are resolved by the priority
rules of this Article. Thus, a senior secured
party is entitled to possession as against a
junior claimant. Non-UCC law governs
whether a junior secured party in possession
of collateral is liable to the senior in conver-
sion. Normally, a junior who refuses to relin-
quish possession of collateral upon the de-
mand of a secured party having a superior
possessory right to the collateral would be
liable in conversion.

6. Secured Party’s Right to Disable
and Dispose of Equipment on Debtor’s

SECURED TRANSACTIONS
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Premises. In the case of some collateral,
such as heavy equipment, the physical re-
moval from the debtor’s plant and the stor-
age of the collateral pending disposition may
be impractical or unduly expensive. This sec-
tion follows former Section 9-503 by provid-
ing that, in lieu of removal, the secured
party may render equipment unusable or
may dispose of collateral on the debtor’s
premises. Unlike former Section 9-503, how-
ever, this section explicitly conditions these
rights on the debtor’s default. Of course, this
section does not validate unreasonable ac-
tion by a secured party. Under Section 9-
610, all aspects of a disposition must be
commercially reasonable.

7. Debtor's Agreement to Assemble
Collateral. This section follows former Sec-
tion 9-503 also by validating a debtor’s
agreement to assemble collateral and make
it available to a secured party at a place that
the secured party designates. Similar to the
treatment of agreements to permit collection
prior to default under Section 9-607 and’
former 9-502, however, this section validates
these agreements whether or not they are
conditioned on the debtor’s default. For ex-
ample, a debtor might agree to make avail-
able to a secured party, from time to time,
any instruments or negotiable documents
that the debtor receives on account of collat-
eral. A court should not infer from this sec-
tion’s validation that a debtor’s agreement
to assemble and make available collateral
would not be enforceable under other appli-
cable law.

8. Agreed Standards. Subject to the
limitation imposed by Section 9-603(b), this
section’s provisions concerning agreements
to assemble and make available collateral
and a secured party’s right to disable equip-
ment and dispose of collateral on a debtor’s
premises are likely topics for agreement on
standards as contemplated by Section 9-603.

§ 9-610. Disposition of Collateral After Default.

(a) [Disposition after default.] After default, a secured party may sell,
lease, license, or otherwise dispose of any or all of the collateral in its present
condition or following any commercially reasonable preparation or processing.

(b) [Commercially reasonable disposition.] Every aspect of a disposition
of collateral, including the method, manner, time, place, and other terms, must be
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commercially reasonable. If commercially reasonable, a secured party may dispose
of collateral by public or private proceedings, by one or more contracts, as a unit or
in parcels, and at any time and place and on any terms.

(c) [Purchase by secured party.] A secured party may purchase collateral:

(1) at a public disposition; or

(2) at a private disposition only if the collateral is of a kind that is customarily
sold on a recognized market or the subject of widely distributed standard

price quotations.

(d) [Warranties on disposition.] A contract for sale, lease, license, or other
disposition includes the warranties relating to title, possession, quiet enjoyment,
and the like which by operation of law accompany a voluntary disposition of
property of the kind subject to the contract.

(e) [Disclaimer of warranties.] A secured party may disclaim or modify

warranties under subsection (d):

(1) in a manner that would be effective to disclaim or modify the warranties in
a voluntary disposition of property of the kind subject to the contract of

disposition; or

(2) by communicating to the purchaser a record evidencing the contract for
disposition and including an express disclaimer or modification of the

warranties.

(f) [Record sufficient to disclaim warranties.] A record is sufficient to
disclaim warranties under subsection (e) if it indicates ‘“There is no warranty
relating to title, possession, quiet enjoyment, or the like in this disposition’’ or uses

words of similar import.

Official Comment

1. Source. Former Section 9-504(1), (3)

2. Commercially Reasonable Dispo-
sitions. Subsection (a) follows former Sec-
tion 9-504 by permitting a secured party to
dispose of collateral in a commercially rea-
sonable manner following a default. Al-
though subsection (b) permits both public
and private dispositions, “every aspect of a
disposition ... must be commercially rea-
sonable.”” This section encourages private
dispositions on the assumption that they fre-
quently will result in higher realization on
collateral for the benefit of all concerned.
Subsection (a) does not restrict dispositions
to sales; collateral may be sold, leased, li-
censed, or otherwise disposed. Section 9-627
provides guidance for determining the cir-
cumstances under which a disposition is
‘““commercially reasonable.”

3. Time of Disposition. This Article
does not specify a period within which a

secured party must dispose of collateral.
This is consistent with this Article’s policy to
encourage private dispositions through regu-
lar commercial channels. It may, for exam-
ple, be prudent not to dispose of goods when
the market has collapsed. Or, it might be
more appropriate to sell a large inventory in
parcels over a period of time instead of in
bulk. Of course, under subsection (b) every
aspect of a disposition of collateral must be
commercially reasonable. This requirement
explicitly includes the ‘‘method, manner,
time, place and other terms.” For example,
if a secured party does not proceed under
Section 9-620 and holds collateral for a long
period of time without disposing of it, and if
there is no good reason for not making a
prompt disposition, the secured party may
be determined not to have acted in a ‘“‘com-
mercially reasonable’” manner. See also Sec-
tion 1-203 (general obligation of good faith).
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4. Pre-Disposition Preparation and
Processing. Former Section 9-504(1) ap-
peared to give the secured party the choice
of disposing of collateral either “in its then
condition or following any commercially rea-
sonable preparation or processing.”” Some
courts held that the ‘“commercially reason-
able” standard of former Section 9-504(3)
nevertheless could impose an affirmative
duty on the secured party to process or
prepare the collateral prior to disposition.
Subsection (a) retains the substance of the
quoted language. Although courts-should not
be quick to impose a duty of preparation or
processing on the secured party, subsection
(a) does not grant the secured party the
right to dispose of the collateral ‘“‘in its then
condition” under all circumstances. A se-
cured party may not dispose of collateral ‘““in
its then condition” when, taking into ac-
count the costs and probable benefits of
preparation or processing and the fact that
the secured party would be advancing the
costs at its risk, it would be commercially
unreasonable to dispose of the collateral in
that condition.

5. Disposition by Junior Secured
Party. Disposition rights under subsection
(a) are not limited to first-priority security
interests. Rather, any secured party as to
whom there has been a default enjoys the
right to dispose of collateral under this sub-
section. The exercise of this right by a se-
cured party whose security interest is subor-
dinate to that of another secured party does
not of itself constitute a conversion or other-
wise give rise to liability in favor of the
holder of the senior security interest. Section
9-615 addresses application of the proceeds
of a disposition by a junior secured party.
Under Section 9-615(a), a junior secured
party owes no obligation to apply the pro-
ceeds of disposition to the satisfaction of
obligations secured by a senior security in-
terest. Section 9-615(g) builds on this gener-
al rule by protecting certain juniors from
claims of a senior concerning cash proceeds
of the disposition. Even if a senior were to
have a non-Article 9 claim to proceeds of a
Jjunior’s disposition, Section 9-615(g) would
protect a junior that acts in good faith and
without knowledge that its actions violate
the rights of a senior party. Because the
disposition by a junior would not cut off a

§ 9-610

senior’s security interest or other lien (see
Section 9-617), in many (probably most)
cases the junior’s receipt of the cash pro-
ceeds would not violate the rights of the
senior.

The holder of a senior security interest is
entitled, by virtue of its priority, to take
possession of collateral from the junior se-
cured party and conduct its own disposition,
provided that the senior enjoys the right to
take possession of the collateral from the
debtor. See Section 9-609. The holder of a
Jjunior security interest normally must notify
the senior secured party of an impending
disposition. See Section 9-611. Regardless of
whether the senior receives a notification
from the junior, the junior’s disposition does
not of itself discharge the senior’s security
interest. See Section 9-617. Unless the sen-
ior secured party has authorized the disposi-
tion free and clear of its security interest,
the senior’s security interest ordinarily will
survive the disposition by the junior and
continue under Section 9-315(a). If the sen-
ior enjoys the right to repossess the collater-
al from the debtor, the senior likewise may
recover the collateral from the transferee.

When a secured party’s collateral is en-
cumbered by another security interest or
other lien, one of the claimants may seek to
invoke the equitable doctrine of marshaling.
As explained by the Supreme Court, that
doctrine ‘‘rests upon the principle that a
creditor having two funds to satisfy his debt,
may not by his application of them to his
demand, defeat another creditor, who may
resort to only one of the funds.” Meyer v.
United States, 375 U.S. 233, 236 (1963),
quoting Sowell v. Federal Reserve Bank, 268
U.S. 449, 456-57 (1925). The purpose of the
doctrine is ‘“‘to prevent the arbitrary action
of a senior lienor from destroying the rights
of a junior lienor or a creditor having less
security.”’ Id. at 237. Because it is an equita-
ble doctrine, marshaling “is applied only
when it can be equitably fashioned as to all
of the parties” having an interest in the
property. Id. This Article leaves courts free
to determine whether marshaling is appro-
priate in any given case. See Section 1-103.

6. Security Interests of Equal Rank.
Sometimes two security interests enjoy the

1039



§ 9-610

same priority. This situation may arise by
contract, e.g., pursuant to ‘“‘equal and rata-
ble” provisions in indentures, or by opera-
tion of law. See Section 9-328(6). This Arti-
cle treats a security interest having equal
priority like a senior security interest in
many respects. Assume, for example, that
SP-X and SP-Y enjoy equal priority, SP-W
is senior to them, and SP-Z is junior. If SP-
X disposes of the collateral under this sec-
tion, then (i) SP-W’s and SP-Y's security
interests survive the disposition but SP-Z’s
does not, see Section 9-617, and (ii) neither
SP-W nor SP-Y is entitled to receive a dis-
tribution of proceeds, but SP-Z is. See Sec-
tion 9-615(a)(3).

When one considers the ability to obtain
possession of the collateral, a secured party
with equal priority is unlike a senior secured
party. As the senior secured party, SP-W
should enjoy the right to possession as
against SP-X. See Section 9-609, Comment
5. If SP-W takes possession and disposes of
the collateral under this section, it is entitled
to apply the proceeds to satisfy its secured
claim. SP-Y, however, should not have such
a right to take possession from SP-X; other-
wise, once SP-Y took possession from SP-X,
SP-X would have the right to get possession
from SP-Y, which would be obligated to
redeliver possession to SP-X, and so on.
Resolution of this problem is left to the
parties and, if necessary, the courts.

7. Public vs. Private Dispositions.
This Part maintains two distinctions be-
tween ‘‘public”’ and other dispositions: (i)
the secured party may buy at the former,
but normally not at the latter (Section 9-
610(c)), and (ii) the debtor is entitled to
notification of “‘the time and place of a pub-
lic disposition’’ and notification of ‘““the time
after which” a private disposition or other
intended disposition is to be made (Section
9-613(1)(E)). It does not retain the distinc-
tion under former Section 9-504(4), under
which transferees in a noncomplying public
disposition could lose protection more easily
than transferees in other noncomplying dis-
positions. Instead, Section 9-617(b) adopts a
unitary standard. Although the term is not
defined, as used in this Article, a “public
disposition” is one at which the price is
determined after the public has had a mean-
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ingful opportunity for competitive bidding.
“Meaningful opportunity’’ is meant to imply
that some form of advertisement or public
notice must precede the sale (or other dispo-
sition) and that the public must have access
to the sale (disposition).

8. Investment Property. Dispositions
of investment property may be regulated by
the federal securities laws. Although a “pub-
lic” disposition of securities under this Arti-
cle may implicate the registration require-
ments of the Securities Act of 1933, it need
not do so. A disposition that qualifies for a
“private placement’” exemption under the
Securities Act of 1933 nevertheless may con-
stitute a “public” disposition within the
meaning of this section. Moreover, the ‘com-
mercially reasonable’”’ requirements of sub-
section (b) need not prevent a secured party
from conducting a foreclosure sale without
the issuer’s compliance with federal registra-
tion requirements.

9. “Recognized Market.” A ‘“recog-
nized market,” as used in subsection (¢) and
Section 9-611(d), is one in which the items
sold are fungible and prices are not subject
to individual negotiation. For example, the
New York Stock Exchange is a recognized
market. A market in which prices are indi-
vidually negotiated or the items are not fun-
gible is not a recognized market, even if the
items are the subject of widely disseminated
price guides or are disposed of through deal-
er auctions.

10. Relevance of Price. While not itself
sufficient to establish a violation of this
Part, a low price suggests that a court
should scrutinize carefully all aspects of a
disposition to ensure that each aspect was
commercially reasonable. Note also that
even if the disposition is commercially rea-
sonable, Section 9-615(f) provides a special
method for calculating a deficiency or sur-
plus if (i) the transferee in the disposition is
the secured party, a person related to the
secured party, or a secondary obligor, and
(ii) the amount of proceeds of the disposition
is significantly below the range of proceeds
that a complying disposition to a person
other than the secured party, a person relat-
ed to the secured party, or a secondary obli-
gor would have brought.
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11. Warranties. Subsection (d) affords
the transferee in a disposition under this
section the benefit of any title, possession,
quiet enjoyment, and similar warranties that
would have accompanied the disposition by
operation of non-Article 9 law had the dispo-
sition been conducted under other circum-
stances. For example, the Article 2 warranty
of title would apply to a sale of goods, the
analogous warranties of Article 2A would
apply to a lease of goods, and any common-
law warranties of title would apply to dispo-
sitions of other types of collateral. See, e.g.,
Restatement (2d), Contracts § 333 (warran-
ties of assignor).

Subsection (e) explicitly provides that
these warranties can be disclaimed either
under other applicable law or by communi-
cating a record containing an express dis-
claimer. The record need not be written, but
an oral communication would not be suffi-
cient. See Section 9-102 (definition of ‘‘rec-
ord”). Subsection (f) provides a sample of
wording that will effectively exclude the war-
ranties in a disposition under this section,

SECURED TRANSACTIONS

§ 9-611

whether or not the exclusion would be effec-
tive under non-Article 9 law.

The warranties incorporated by subsection
(d) are those relating to ‘‘title, possession,
quiet enjoyment, and the like.”’ Depending
on the circumstances, a disposition under
this section also may give rise to other statu-
tory or implied warranties, e.g., warranties
of quality or fitness for purpose. Law other
than this Article determines whether such
other warranties apply to a disposition un-
der this section. Other law also determines
issues relating to disclaimer of such warran-
ties. For example, a foreclosure sale of a car
by a car dealer could give rise to an implied
warranty of merchantability (Section 2-314)
unless effectively disclaimed or modified
(Section 2-316).

This section’s approach to these warran-
ties conflicts with the former Comment to
Section 2-312. This Article rejects the base-
line assumption that commercially reason-
able dispositions under this section are out
of the ordinary commercial course or pecu--
liar. The Comment to Section 2-312 has
been revised accordingly.

§ 9-611. Notification Before Disposition of Collateral.
(a) [“Notification date.”’] In this section, ‘‘notification date”’ means the

earlier of the date on which:

(1) a secured party sends to the debtor and any secondary obligor an authenti-

cated notification of disposition; or

(2) the debtor and any secondary obligor waive the right to notification.

(b) [Notification of disposition required.] Except as otherwise provided in
subsection (d), a secured party that disposes of collateral under Section 9-610 shall
send to the persons specified in subsection (c) a reasonable authenticated notifica-

tion of disposition.

(c) [Persons to be notified.] To comply with subsection (b), the secured
party shall send an authenticated notification of disposition to:

(1) the debtor;
(2) any secondary obligor; and

(3) if the collateral is other than consumer goods:

(A) any other person from which the secured party has received, before
the notification date, an authenticated notification of a claim of an

interest in the collateral;

(B) any other secured party or lienholder that, 10 days before the notifica-
tion date, held a security interest in or other lien on the collateral
perfected by the filing of a financing statement that:
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